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Abstract 
 
Written by the Reconstruction Congress, the Fourteenth Amendment was created with the 
attempts, in some historical interpretations, of providing humane and equal protection rights to 
newly freed persons. However, other interpretations of the context in the Fourteenth Amendment 
oppose the goal of the Thirty-ninth Congress with providing equal protection of the law to all 
newly freedmen. By engaging in this research, it is my goal to explain the Fourteenth 
Amendment as it was enacted and intended to be; as well as provide a comparative study of how 
it has been widely interpreted. In addition, I reference landmark Supreme Court cases affecting 
American society with their rulings based on the Equal Protection Clause of the Fourteenth 
Amendment. Finally, I provide an alternative interpretation to the understanding of the 
Fourteenth Amendment. In addition, I make available various options that the United States 
government could pursue in order to continue supplying opportunities, as well as maintaining 
diversity, to societal members without violating the Equal Protection Clause of the Fourteenth 
Amendment. 
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Preface 
Written by the 39th Congress, also called the Reconstruction Congress, the 14th 
Amendment is one of the most profound, and controversial, amendments to be ratified in 
American history. Although the 39th Congress is responsible for crafting and passing the 
Reconstruction Acts that freed former slaves as well as granted them citizenship, it is important 
to note why the Reconstruction Era occurred and why the subsequent Reconstruction Acts were 
created. For instance, when describing the rights of man the Fourteenth Amendment has been 
evaluated and interpreted in several different ways. Section 1 of the Fourteenth Amendment 
addresses the condition of citizenship in the United States; as well as the supplying of “equal 
protection of the laws” to all citizens by the federal government, therefore, overriding the rights 
of the states. However, further interpretation is needed in order to clearly understand the content 
of the Fourteenth Amendment and the intentions of its framers in the 39th Congress at this period 
in time.  
 The purpose of this interpretive study is to determine what the 39th Congress was 
attempting to convey when they wrote, “equal protection of the laws” in the 14th Amendment. 
The Fourteenth Amendment was revised several times before it was finally ratified by the states 
in 1868. Therefore, Congress did not approve the original purpose and intent of the amendment. 
In addition, my research analyze whether the original meaning of the 14th Amendment had been 
misinterpreted. Furthermore, I analyze the effects of the Reconstruction Era on Black America 
and how the passage of its subsequent Reconstruction Acts affected them.
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Chapter I 
Introduction 
 
The American Civil War was a time period in which the nation was divided on the issue 
of slavery. Southern states, thriving on the economical benefits of slavery maintained hesitation 
into the transition of voluntary workforces. Since the Confederates wished to maintain slavery, 
while the Unionist viewed the institution as damaging to the image of the nation, they seceded 
from the Union and thus, began the American Civil War. As a result, the Union, Northern non-
slave holding states, and the Confederates, Southern slave-holding states, fought in the most 
captivating war in American history. This war proved detrimental to the overall economy and 
stability of the nation.  
During a time when the nation was divided between the Union and Confederate states, 
the future of the country was unknown. However, the Civil War ended in 1865 and, the 
Reconstruction Era and its subsequent rebuilding of the American political system began. This 
era of rebuilding seemed pivotal for American society because the foundation on which the 
United States’ government was created was in need of alteration. One of the most important 
amendments to the United States Constitution was and continues to be the Fourteenth 
Amendment.  
Prior to the abolishment of chattel slavery and the constitutional establishment of African 
Americans as citizens before the eyes of the law, slaves were first viewed as mere property. 
Slaves were seen as obtainable property that an Anglo American male could easily purchase. 
This form of property, although capable of being bought for prices competitive to that of horses, 
proved to be financially pertinent to farmers that benefitted from their knowledgebase and skill 
set in regards to how best to nurture crops and produce a harvest. In addition, free African 
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Americans that chose to reside in the Northern sector of the United States, although free, were 
not viewed as humans or equal citizens as compared to their Anglo American counterparts. It 
wasn’t until the pivotal Dred Scott case was argued, that the uncertainty about how African 
Americans were categorized became debatable.  
In this case Dred Scott sued Irene Emerson, the widow of his slave master, on account of 
false imprisonment. Scott believed that since he had previously resided in free states, alongside 
his slave master, for an extended period of time, he was due liberation and citizenship rights by 
the United States government. When reviewing the Dred Scott decision, it was noted by historian 
Walter Ehrlich that,  
in December, 1833, Dr. John Emerson, a St. Louis physician, began a tour of duty as an 
army surgeon at Fort Armstrong, Illinois. With him went his Negro slave, Dred Scott, 
whom Emerson had purchased in St. Louis from one Peter Blow. When Emerson was 
transferred to Fort Snelling, in Wisconsin Territory, Scott accompanied him (Ehrlich, 
1974, p.132).  
 
By accompanying his slave master to those free states that did not condone nor practice the 
institution of slavery, Scott believed he had the legal right to be declared free from his former 
slave master yet, he was unable to request emancipation from his master. It has been noted that 
in 1842, Dr. Emerson was summoned to the Seminole War and while en route to his duty, he 
returned his slaves, of those Dred Scott, back to St. Louis to be watched over by his wife, Irene 
Emerson while he was away (Ehrlich, 1974, p. 132). And upon his return home, Dr. Emerson 
died shortly thereafter and Scott was left in the care of the slave masters widow; yet Scott 
continued to appeal for his freedom.  
Instituted in November, 1853, in the Circuit Court of the United States for the District of 
Missouri, this suit was duly appealed to the Supreme Court of the United States, was 
argued there twice, and then culminated in the famous decision pronounced by Chief 
Justice Roger Brooke Taney on March 6, 1857 (Ehrlich, 1974, p. 133).  
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It was the decision of the Court to uphold slaves as commodities instead of humans and therefore 
the Court determined that slaves were ineligible to sue on behalf of their citizenship and 
liberation being that slaves themselves were not humans but property. This belief was upheld 
throughout the nation for eleven more years until the Fourteenth Amendment, which specified 
the citizenship rights of African Americans regardless of previous condition of servitude, was 
ratified by the states in 1868.   
I recognize there are many education desegregation cases that have previously been 
argued before the United States Supreme Court, however, I selected five cases that I believe are 
all connected by a common thread. Because, “both schooling for democratic citizenship and 
schooling for second-class citizenship have been basic traditions in American education” I 
wanted to focus on landmark cases which all called race, equality, as well as the right to be 
educated in fair conditions, into question (Anderson, 1988, p. 1). And according to historian 
James D. Anderson, “indeed, a central theme in the history of the education of black Americans 
is the persistent struggle to fashion a system of formal education…” (Anderson, 1988, pp. 2-3). 
In my opinion, all five of these cases claimed that the Equal Protection Clause in the Fourteenth 
Amendment was breached on account of race or language and culture as a proxy for race. By 
engaging in intensive research, I wish to uncover the true context of the Fourteenth Amendment 
and offer a different interpretation of its current meaning. Upon completing this research, it is my 
hope that there will be a greater understanding of the Fourteenth Amendment, in addition to 
exploring what should be done in order to continue positive change in America.     
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Chapter II 
Review of Relevant Research and Theory 
 
The Fourteenth Amendment has been widely misconstrued since its creation in 1866. 
This very important amendment created due process of the law and equal protection of the laws 
for all citizens. Several historians have conveyed the fourteenth amendment to symbolize a sense 
of equality for all United States’ citizens with no regard to one’s race, color, or previous 
condition of inferiority due to their past socioeconomic status. Proposed several times in both the 
House of Representatives and United States Senate before its final approval and ratification by 
the states, the Fourteenth Amendment endured several revisions. The alterations often times 
proved detrimental to the original intention of the Joint Committee on Reconstruction, and many 
believe have caused lasting effects on American society. In addition, the question of whether the 
Fourteenth Amendment was intended to be race-conscious was also widely debatable. However, 
historians believe that it is difficult to fully appreciate the significance of the Fourteenth 
Amendment without knowing why and how it was crafted. Therefore, we must turn to the era 
that brought about such a pertinent addition to the American Constitution, the Civil War.  
   Fought between the years of 1861-1865, on American soil, the Civil War is widely 
known as the bloodiest battle in United States history. In fact, “the Reconstruction era has 
properly been called the bloody battle-ground of American historians” (Franklin, 1994, xi). 
During a time when Union, Northern non-slave holding states, prohibited any form of 
involuntary servitude, several conflicts emerged due to the Confederates’, Southern slave-
holding states’ stance on the idea of slavery being permissible for economical advances. Lynd 
(1967) articulated that:  
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The South, as a mass, was honest in its belief of the righteousness of slavery, both 
morally and politically. The North, in like manner, was equally honest in its conviction 
with regard to the wickedness of slavery, and its inconsistency with republican 
institutions (p.21).  
 
The Union and Confederates could never compromise on the idea of maintaining or expelling 
slavery. As a result, several battles were fought disputing slavery. “What really mattered was the 
staggering magnitude of the task now challenging the responsible white Southerner” (Franklin, 
1994, p.2). Therefore, the Civil War, fought in various locations throughout the country, 
ultimately resulted in the expiration of slavery throughout the nation. Furthermore, the 
abolishment of slavery following the Civil War was the direct effect of the Union winning such a 
historic battle. As a result, the thirteenth amendment, which abolished slavery, was the first of 
three Reconstruction Acts that seemed pertinent to the rights of freedmen. However, Lynd (1967) 
so noted that, “this fact seems to have been dimly recognized, though not all understood or 
appreciated, by those who originated what are known as the Reconstruction Acts” (p.22). 
Furthermore, Lynd (1967) believed, 
The South was right in believing that the North cared little or nothing for the negro [sic] 
as a man, but wrong in the idea that the theory of political equality and manhood suffrage 
was invented or imposed from any thought of malice, revenge, or envy toward the South. 
( p.21).  
 
In addition, when giving a brief synopsis of this era in American history, Stampp (1965) held to 
the belief that, “The Civil War, though admittedly a tragedy, is nevertheless often described as a 
glorious time of gallantry, noble self-sacrifice, and high idealism” (p.3). It is because of this life-
changing war that the Reconstruction Era occurred.   
According to Johanssen (1970), “an investigating committee was formed, the Joint 
Committee on Reconstruction, to determine by various means the prevailing conditions in the 
south and to recommend appropriate policies for dealing with these conditions” (p. 9). The Joint 
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Committee on Reconstruction was composed both by the United States House of Representatives 
and the Senate. Formed with the chief goal of creating a seemingly unbiased judiciary system, 
the Reconstruction Congress’ ultimate ambition was to build a foundation of equality within the 
nation following the grave conflict of the Civil War. However, the idea and definition of equality 
has been evaluated in years since.  
 For instance, originally crafted by Representative Bingham, of Ohio, the initial purpose 
of his January 12, 1866 proposal was concerning the guaranteeing of civil rights to freedmen. It 
said, “The Congress shall have the power to secure to all persons in every state within this 
Union, equal protection in their rights of life, liberty, and property” (Du Bois, 1998, p. 288). 
Thus, the foundation on which the fourteenth amendment was derived was created. Frank (1950) 
argued that, “it is, so far as we know, the first use of the phrase equal protection [italics added] in 
a proposed constitutional amendment” ( p.138). “This principle of equality of rights, [Sumner 
declared], was the real meaning of the Massachusetts Constitutional provision which gave equal 
rights to every human being” (Frank, 1950, p. 137). Although intended to provide civil liberties 
to all individuals, the proposal was denied and was, therefore subjected to greater criticism. By 
employing archival research, Anderson (2007) asserted that, “during the winter and spring of 
1866, the 39th Congress had multiple opportunities [italics added] to adopt a constitutional 
amendment designed to end distinctions of race and color in American law” ( p.6).  
 The term equal protection of the laws continued to baffle the Reconstruction Congress 
because of its vague and interpretive definition. For instance, Historians Frank and Munro (1950) 
cited “the Joint Committee on Reconstruction as unaware as to what the phrase civil rights or 
immunities meant which caused it to disappear from the Bill, though the equal benefits phrase 
remained” (p. 140). While in another study, Historian Zuckert (1992) claimed that, “the 
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amendment provides for absolute, not nondiscriminatory, protection of privileges and 
immunities, and its due process guarantee certainly seems broader than the comparable features 
of the Civil Rights Act of 1866” (p. 79). Furthermore, Historian Anderson (2007) concluded the 
“importance of understanding the meaning of constitutional language within its underlying 
context” (p.9). Ironically, several historians have evaluated the misunderstanding of the content 
in the Fourteenth Amendment across the discipline since its creation.  
 Although ratified on July 9, 1868, the Fourteenth Amendment has remained a 
controversial topic in American society. Landmark Supreme Court cases such as Brown v. Board 
of Education Topeka, Kansas (1954) and Louisville and Seattle (2007) continue to play an active 
role on society and were relevant due to the ambiguity of the Fourteenth Amendment. In fact, by 
employing archival interpretations, Du Bois (1998) found that, “the Fourteenth Amendment in 
particular became the chief refuge and bulwark of corporations” (p. 691).  Historian Paul Moreno 
maintained that the 1866 Civil Rights Act and the Fourteenth Amendment “…lend no support to 
the argument that the Reconstruction Congress planned for and implemented race-conscious 
legislation in order to benefit persons because of their color.” (Anderson, 2007, p.1). 
 Anderson (2007) articulated that, although “interpretive analysis on the context of the 
Fourteenth Amendment have continued to flourish throughout the social sciences field, initial 
studies are currently being done in order to rectify the misunderstanding of the original intent of 
the Reconstruction Congress” (p.1). By conducting this research, regarding the true essence of 
the Fourteenth Amendment, as well as what equality of the laws truly entailed, this research will 
positively contribute to the overall body of knowledge that affects all American citizens with no 
regard to race or color. Furthermore, this research examines the justifications, if any, of these 
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Supreme Court cases, that cited rulings either related to or based on the Equal Protection Clause 
of the Fourteenth Amendment.         
The Research Questions: 
 
1. What was the 39th Congress attempting to convey when they wrote, equal protection  
of the laws in the 14th Amendment? 
 
2. Why did the Reconstruction Era occur and why were the subsequent Reconstruction Acts  
written? 
 
3. What were the effects of the end of the Reconstruction Era on Black America? 
 
4. Has the original meaning of the 14th Amendment been misinterpreted? 
 
 
Method 
 The usage of archival methods will properly convey the original meaning of the 39th   
congress. I utilize archival data, as well as session recordings from the Joint Committee on 
Reconstruction. These documents are retrievable from the Congressional Globe. This form of 
research will be used to maintain the adequacy of primary and secondary documents. 
Furthermore, the evaluation of the misconception of the Fourteenth Amendment will occur 
through historically based interpretative analysis. This will be achieved through reading various 
historians’ work and then comparing their interpretations of the fourteenth amendment.  
 
Conceptual Framework 
By engaging in intensive historical analysis, I hope to uncover the true meaning of the 
Fourteenth Amendment as it was written by its framers. I hypothesize that subsequent Supreme 
Court cases have, in some instances, correctly ruled on the Equal Protection of the Laws doctrine 
while others justices incorrectly misinterpreted the Equal Protection Clause in the Fourteenth 
9 
 
Amendment and subsequently, misruled on the basis that various persons Fourteenth 
Amendment right was violated. In such, it is my hope that the true context of the Fourteenth 
Amendment will be understood in order to limit the number of inconsistencies by the United 
States Supreme Court.  
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Chapter III 
Slavery: A Battle for Freedom  
The Fourteenth Amendment, undoubtedly one of the most important constitutional 
amendments to be ratified in United States history is also one of the vaguest. Written to provide 
citizens with equal protection of the laws, section 1 of the Fourteenth Amendment has been 
analyzed for decades. Several historians have critically assessed the Fourteenth Amendment, and 
it continues to be widely debated in the field. However, before the evolution of the Fourteenth 
Amendment, the majority of congress supported the institution of slavery.  
 Slavery, which began in 1619, continued until it was outlawed by the United States 
government in 1865. The country, at one point, supported the practice of slavery and for several 
years, conducted the Trans-Atlantic slave trade with the hopes of garnering an influx number of 
involuntary servants to till cotton, rice, and tobacco fields throughout the country. These slaves 
were treated inhumanely and were sometimes even worked to death. Known as a great orator, 
former slave and abolitionist Frederick Douglass gave a riveting description of the emotional 
abuse and degradation slaves suffered and were subjected to while in servitude. Douglass 
conveyed to his audience in 1846 that,  
He is a piece of property- a marketable commodity [italics added], in the language of the 
law, to be bought or sold at the will and caprice of the master who claims him to be his 
property; he is spoken of, thought of, and treated as property. The will and the wishes of 
the master are the law of the slave. He is as much a piece of property as a horse 
(Colaiaco, 2006, p.15).  
 
Many slaves began to resist such harsh treatment and began to flee. In that, the Compromise of 
1850, including the Fugitive Slave Law, was created. This law, which was passed by both the 
House of Representatives and the United States Senate, was subsequently signed into law by 
President Millard Fillmore. “The Fugitive Slave Law, passed on September 18, 1850, explicitly 
11 
 
made the federal government responsible for capturing fugitive slaves anywhere in the United 
States, overriding the wishes of local police and courts” (Colaiaco, 2006, p.65). Due to their 
efforts to retrieve runaway slaves and thereby return them to the rightful owner, the United States 
government was an advocate for slavery. However, as time progressed, so did the northerners 
opinion of this detrimental institution. As a result, many confrontations occurred due to the 
prevalent impact of slavery on the southern sector of society.    
The basis for which the Fourteenth Amendment originated was due to the bloody battle 
of the Civil War. In this war, “…the South was fighting for the protection and expansion of its 
agrarian feudalism” (Du Bois, 1998, p. 29). The South held to the belief of upholding slavery as 
economically beneficial and therefore, did not want to abolish this type of capitalistic labor 
system. Whereas the North, on the other hand, deemed slavery to be an inappropriate means of 
acquiring a substantial labor force. In fact, historian James Colaiaco noted that “the life of 
Frederick Douglass demonstrated that slavery was neither natural nor divinely sanctioned, but 
the product of the unjust exercise of power by white Americans” (Colaiaco, 2006, p.14). As a 
result, northerners wanted to not only suppress slavery and prevent its expansion throughout the 
country, but they also wanted to abolish slavery throughout the Union. Editor Daniel J. Boorstin 
cites in the forward address of John Hope Franklin’s Reconstruction after the Civil War that, 
“The Reconstruction era which Mr. Franklin revives for us was a period when many threads of 
national political and economic life were woven together in one way in the South, in another way 
in the North” (Franklin, 1994, xii). A compromise, in regards to the status of slavery, never 
occurred and, therefore, the dispute of this topic evolved into what is known as the American 
Civil War. 
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The apprehension of one region, of the country, towards the other created greater tension 
on the issue of involuntary servitude as it related to both, the economical advancement of the 
south as well as the unethical treatment of slaves. Colaiaco believed one reason for the downfall 
of America was “…because the white supremacist ideology propagated throughout the South 
attempted to mask and to legitimate a culture of oppression, leading many Americans to tolerate 
slavery” (Colaiaco, 2006, p.15). In addition, historian W.E.B. Du Bois noted that, 
It [Civil War] was a war to determine how far industry in the United States should be 
carried on under a system where the capitalist owns not only the nation’s raw material, 
not only the land, but also the laborer himself; or whether the laborer was going to 
maintain his personal freedom, and enforce it by growing political and economic 
independence based on widespread ownership of land (Du Bois, 1998, p. 29).  
 
Labor, in all aspects of the American workforce, was controversial during the Civil War. 
However, it was the occupation of the slave that was the most fascinating. The idea of slavery 
divided the country into two entities. As various battles were fought throughout the South, the 
United States Congress could not compromise on the issue of slavery.   
 Due to the upheaval of the war, persons of involuntary servitude were aware of the battle 
for their freedom. “It has been reported that numberless blacks, free at last, had run either with 
their masters ahead of the Union invasion or from their masters toward the Union lines” 
(Franklin, 1994, p. 3). Slaves were transported with their masters to areas that their masters 
believed to be safe from Union invasion. The masters did not want their slaves to join the Union 
to fight for their freedom. While in other accounts, some slaves stood up for what they believed 
in and therefore, upon their arrival, joined the Union army. Many slaves were not afraid to join 
the Union army because they believed the Union to have the African American interest and civic 
well being at heart. However, this has recently been questioned due to many instances of 
discrimination and racism within the North. In such, when reflecting on the platform of 
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unionists, historian Harold Holzer noted “the conflict that altered the lives of nearly four million 
African Americans began as a struggle over the issue of slavery but did not reflect either side’s 
desire for black freedom” (Holzer, 2006, p.2). 
 As the war raged on a resolution was not decided upon. President Lincoln, the sixteenth 
president of the United States, believed the states to have the right of controlling their own 
domestic institutions. However, as the war continued, something had to be done. Initially, the 
Union wanted to prohibit the expansion of slave territory in the southern sector of the country. 
“In that, absent the ability to expand, he [President Lincoln] presumed, the institution would die 
a natural death” (Holzer, 2006, p. 5). However, this did not prevent a political and physical 
uproar between the Unionists and Confederates. In fact, “one of the first questions to come 
before it was the increase in southern representation occasioned by the abolition of slavery” 
(McPherson, 1964, p. 351). As a result, “on September 22, 1862, hoping to weaken the rebellion, 
to satisfy antislavery Northerners, and to strengthen the Union cause abroad, Lincoln issued his 
preliminary Emancipation Proclamation” (Stampp, 1965, p. 44). It was not until two years after 
the war begun that President Abraham Lincoln delivered his final version of the Emancipation 
Proclamation. So, despite the common misconception that the Emancipation Proclamation was a 
progressively sensitive declaration in favor of the civil rights of African Americans, it was in 
reality, “…a mere weapon [italics added] that was employed to help the North win the Civil 
War” (Meyer III, 2004, p. 443). In addition, many historians believe President Lincoln to have 
delivered the Emancipation Proclamation with the sole intentions on preserving the Union as 
opposed to being concerned with equating people as disposable commodities. Therefore, Meyer 
III further noted that, “When the Civil War began in April 1861, President Lincoln had no 
intention of issuing an emancipation proclamation… In his call for troops, Lincoln made it clear 
14 
 
that his only goal was to preserve…the existence of our National Union” (Meyer III, 2004, 
p.442). Stampp further noted that he put emancipation into effect in a “…final proclamation on 
January 1, 1863, but applied it only to those areas in the South still in rebellion, not those under 
federal control” (Stampp, 1965, p. 44). In fact, while delivering this speech, Lincoln stated, “all 
persons held as slaves within any State or designated part of a State, the people whereof shall 
then be in rebellion against the United States, shall be then, thenceforward, and forever free…” 
(McKitrick, 1960, p. 328). The chains that created the physical bondage of the African American 
community needed to be broken. “Not only did the Negro need emancipation from slavery but 
also required emancipation from the social, economical, and political bondage under which he 
suffered in the North as well as the postwar South” (Johannsen, 1970, p. 13).  
 Although President Lincoln outlawed slavery in states rebelling against the Union, this 
was done only as a necessary and fit war measure; he did not initially intend to abolish slavery in 
certain areas of the country, but believed it to be of the last resort in order to preserve the Union. 
Lincoln, often times viewed with admiration for freeing blacks, was a racist. In many regards, 
President Lincoln upheld the belief of White Americans as reigning superior over their Black 
American counterparts. As cited by historian and social justice activist Lerone Bennett, Jr., 
Lincoln specified his disgust toward the African American race when he affirmed,  
I will say then that I am not, nor ever have been in favor of bringing about in any way the 
social and political equality of the white and black races [applause]- that I am not nor 
ever have been in favor of making voters or jurors of Negroes, nor of qualifying them to 
hold office, nor to intermarry with white people; and I will say in addition to this that 
there is a physical difference between the white and black races that I believe will for 
ever forbid the two races living together on terms of social and political equality. And 
insomuch as they cannot so live, while they do remain together there must be the position 
of superior and inferior, and I as much as any other man am in favor of having the 
superior position assigned to the white race (Bennett, Jr., 2007, p. vi).      
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He therefore identified with the belief of whiteness as power, property, and privilege over others. 
Although he acknowledged the unfair treatment towards this minority group, his personal and 
political motives sabotaged any attempt at bringing equality to all, regardless of race. Lincoln 
once stated that the black race “…suffers greatly, many of them, by living among us, while ours 
[white Americans] suffer from your presence” (Bell, 1992, p. 40). Adding to this, it has been 
written in essays by John Hope Franklin, edited by Eric Anderson and Alfred Moss, that Lincoln, 
“agreed with Judge Douglas that he [freedmen] is not my equal in many respects, certainly not in 
color- perhaps not in intellectual and moral endowments…” (Anderson & Moss, 1991, p. 5). 
Also, Kenneth Stampp, a leading authority on the period, cited that Lincoln never gave up his 
hope “that the great mass of blacks could be persuaded to leave the country” (Franklin, 1994, p. 
26). His original solution to the American Civil War was the deporting of all slaves and, “the 
payment of them to their masters…” (Bennett, Jr., 2007, p. 10). Furthermore, Historian John 
Hope Franklin, also a lead researcher on the era of Reconstruction, noted that, “it must be said, 
however, that by 1865 Lincoln had moved beyond the position he took when he attempted to 
negotiate with countries in Africa and the Caribbean to accept black Americans” (Franklin, 1994, 
p. 26). It is evident that the Northern states had ulterior purposes for wanting to bring about the 
end of slavery in America. Johannsen goes further by stating that “…Emancipation had not 
always been founded on genuine sympathy for the enslaved Negro, and anti-Negro feeling 
remained undiminished” (Johannsen, 1970, p. 13).  
 The Emancipation Proclamation outlawed slavery in states in rebellion, but it did not 
subsequently abolish slavery throughout the United States. So, “despite what everybody, or 
almost everybody says, January 1, 1863, was not African-American Emancipation Day” 
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(Bennett, Jr., 2007, p. 8). Therefore, the Civil War persisted two years following President 
Lincoln’s address.  
Consequently, after northern forces defeated the South in the Civil War during the spring 
of 1865, Congress was quickly confronted with the task of restructuring the law so as to 
secure a place in society for over four million recently freed African Americans-
commonly known as the ‘Freedmen’ (Meyer III, 2004, p.444).  
 
“The end of the Civil War in the spring of 1865 found the American people, both North and 
South, ill-prepared to meet the problems raised by the war” (Johannsen, 1970, p. 4). Many were 
happy about the outcome of the war, yet unsure about the place African Americans would take in 
society, if at all. Furthermore, Du Bois believed that “…when the physical war ended, then the 
real practical problems presented themselves” (Du Bois, 1998, p. 188).  
Anglo Americans were unprepared to deal with the condition and status of their former 
subordinates and therefore, many discussions arose; one of those was about citizenship. 
For this reason, attempts to secure equality for the Negroes remained confined to the 
states of the old Confederacy (Johannsen, 1970, p. 13).  
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Chapter IV 
 
Many Drafts: The Fourteenth Amendment 
 
As the Civil War came to an end, there was a need for rebuilding in America. Not only 
was the Southern debt excessive, but also the cities were devastated by the battles. These battles 
left many towns in dire economic and physical conditions. In such, a special committee was 
employed in order to assist with the transition of America. As Johannsen so noted, “an 
investigating committee was formed, the Joint Committee on Reconstruction, to determine by 
various means the prevailing conditions in the South and to recommend appropriate policies for 
dealing with these conditions” (Johannsen, 1970, p. 9).  The thirteenth amendment, which 
abolished slavery throughout the United States on December 6, 1865, was the first amendment in 
which the Reconstruction Era passed. It was also the ultimate factor that declared Black 
Americans as physically free and independent of their former slave masters. However, the right 
of citizenship, and that of being a significant person in society, was left up to debate.  
After convening, the Reconstruction Congress created and proposed a Civil Rights Bill.  
It has been stated that Representative Bingham had been convinced all along that 
Congress ought to have constitutional power to protect civil rights, but he did not think 
that such power as yet existed [this was the basis for Bingham’s opposition to the 
pending Civil Rights Bill] (McKitrick, 1960, p. 339).  
 
Following the approval by both the United States Senate and House of Representatives, this bill, 
which granted all African Americans citizenship, became known as the Civil Rights Act of 1866. 
It specified that, 
Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, that all persons born in the United States and not subject 
to any foreign power, excluding Indians not taxed, are hereby declared to be citizens of 
the United States; and such citizens, of every race and color, without regard to any 
previous condition of slavery or involuntary servitude… (Johannsen, 1970, p. 67).  
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“This act removed the doubts about the Negroes’ status which had been raised before the war 
when the Supreme Court, in the Dred Scott case, held that Negroes were not citizens…” 
(Stampp, 1965, p. 136). Thus, the pivotal 1857 decision of the Dred Scott case, which cited 
slaves as inhuman and therefore unable to sue for their freedom and citizenship, was overturned 
in 1866 when the United States Congress granted all African Americans citizenship; Thus 
marked the beginning of positive change within the Black community.  
But the President [Johnson] vetoed this measure on March 27, 1866. Two weeks later it 
passed over his veto. As a result, Congress deemed it an appropriate and just measure to 
approve and enact the Civil Rights Act of 1866. It also declared that such citizens were to 
have the same right to make contracts, sue, hold real and personal property, and to enjoy 
‘full and equal benefit of all laws and proceedings for the security of person and property, 
as it enjoyed by white citizens’ (Franklin, 1994, p. 60).  
  
The bases of the Civil Rights Act of 1866 became the foundation of the Fourteenth 
Amendment. Stampp concluded that “fearing that the Supreme Court might rule against the 
constitutionality of the Civil Rights Act, the Joint Committee on Reconstruction, after much 
wrangling, incorporated its substance into the first section of the Fourteenth Amendment” 
(Stampp, 1965, p. 136). In addition, Franklin continued further by stating that “to guard against 
the possible demise [either through repeal or adverse judicial review] of this ‘cornerstone’ of 
congressional intervention, the Joint Committee brought forth on April 30, 1866, a set of 
resolutions that, with revision, became the Fourteenth Amendment” (Franklin, 1994, p. 61). 
Therefore citizenship was reinforced in the Fourteenth Amendment in order to permanently grant 
newly freed persons their civil liberty. However, before citizenship was temporarily being 
granted through the Civil Rights Act of 1866, civil rights and liberties were left unanswered.  
 In such, many discriminatory actions and rules began to stigmatize and demean the 
African American race. “This inadequacy operated as a loophole which permitted many states to 
implement numerous restrictions-commonly known as Black Codes-which ostensibly recognized 
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the freedom of African Americans while simultaneously denying them any degree of equal 
treatment under the law” (Meyer III, 2004, p. 445). While many states upheld their belief in the 
Black Code system, African Americans would be arrested if out after certain times in the city, for 
not moving aside when a white person was walking past on a sidewalk, and for speaking to white 
women, among other things. This form of degradation, humiliation, and inferiority implemented 
by White Americans on the Black race caused many unlawful arrests and confrontations in many 
communities. Yet, President Andrew Johnson “…was significantly silent on the Black Codes” 
(Du Bois, 1998, p. 321).    
Furthermore, many believed that the Civil Rights Bill, was an even more direct response 
to the ‘black codes’; it forbade discrimination between citizens on grounds of race or 
color and represented an effort to assert jurisdiction for the federal government over 
matters which, owing to the looseness of presidential policy, had been improperly 
allowed to pass by default to the recently rebellious states (Scheiner, 1968, p. 22).  
 
Therefore, because of such harsh discriminatory actions that took place against people of African 
American descent, there would be numerous drafts of the Equality Before the Law Bill; due to 
the northern and southern conflict regarding African Americans as not only citizens but voting 
bodies as well (Congressional Globe, 1866, p. 10, 14).  
 For instance, the original version of the Fourteenth Amendment was proposed on January 
12, 1866. Binghman, of Ohio submitted a proposal to Congress in regards to the civil rights of 
African Americans. It stated that, “The Congress shall have the power to make all laws necessary 
and proper to secure to all persons in every state within this Union, equal protection in their 
rights of life, liberty, and property” (Du Bois, 1998, p. 288). This statement, which was presented 
before in December 1865, would eventually, after great debate, comprise the first section of the 
Fourteenth Amendment; however Congress wished to alter the proposal.  
Our fathers, in 1789, counted the slave as three-fifths of a man, affecting to believe,- 
perhaps believing,-that the selfish wish of the South to count the other two-fifths would 
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hasten emancipation…but it never gave rise to one, even the slightest effort, to secure 
more representative strength by freeing the negro (Hyman, 1967, p.330).  
 
In such, on January 16, 1866, Congress sent forth a resolution with the intent of redistributing 
congressional seats in the United States House of Representatives if colored individuals, of those 
former slaves, were denied voting rights by their state. The proposal stated that,    
Representatives and direct taxes shall be apportioned among the several States which 
may be included within this Union according to their respective numbers, counting the 
whole number of persons in each State…Provided, That whenever the elective franchise 
shall be denied or abridged in any State on account of race or color all persons of such 
race or color shall be excluded from the basis of representation (McKitrick, 1960, p. 337).  
 
It is evident that the chief concern of the United States Congress was not on the economical and 
social welfare of the African American community. The greatest concern was, on the other hand, 
regarding the appropriation of seating for states in the House of Representatives. “On January 20, 
1866, it was voted 10-4 to consider this proposition of Bingham’s separately… and by a vote of 
11-3, the second resolution on apportionment was chosen as a proposed Fourteenth Amendment” 
(Du Bois, 1998, p. 289). This resolution, therefore legally excluded from representation, 
freedmen who were disenfranchised by their state of jurisdiction. Although there were several 
Republicans, only the politicians deemed Radical Republicans, truly engrossed themselves in the 
fight towards civil and political equality and justice for citizens of African American persons in 
the United States. In such, “believing that northern public opinion would not sanction a direct 
grant of Negro suffrage, moderate Republicans rallied behind the apportionment amendment as 
the best attainable substitute” (McPherson, 1964, p. 351). “Because it implicitly acknowledged 
the right of states to limit voting because of race, Wendell Phillips denounced the amendment as 
a fatal and total surrender [italics added] ” (Foner, 1988, p. 255). In actuality, many opponents 
of the American slave system, joined with abolitionists to denounce the amendment with the 
hopes of implementing a greater, fairer amendment for people of color.     
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 Therefore, Charles Sumner was greatly opposed to such an amendment because it 
jeopardized the liberty of citizenship for freedmen, whereas Stevens was a proponent of the 
proposed amendment. “Stevens wished to amend this by declaring who were citizens” (Du Bois, 
1998, p. 289). He began speaking out, in regards to the proposal, with the attempts of building an 
ally support team within the Democratic Party to ultimately defeat it in the Senate. While, 
Charles Sumner, “in a tremendous speech February 6, 1865, laid down the thesis that under no 
circumstances should it be possible to disenfranchise a man simply on account of race or color” 
(Du Bois, 1998, p. 294). Although unwilling to directly name racism, the great majority of the 
thirty-ninth congress boldly attacked and ridiculed the first draft of the amendment once it 
reached the United States Senate. They did this to halt the enactment of equal rights, regardless 
of race or color, into the United States Constitution. Therefore, this proposed amendment to the 
constitution was defeated on March 9, 1866. However, Sumner did not totally defeat the 
proposed amendment. In such,  
He set his strategy on the high ground of democracy, and democracy for all men, and it 
was his opposition that killed the first draft of the Fourteenth Amendment which 
permitted the disfranchisement of Negroes on penalty of reduced representation (Du 
Bois, 1998, p. 295).  
 
Although discussing the process of seat apportionment, “on March 9, Senator Yates of Illinois 
moved an amendment for civil and political rights, but it only secured seven votes” (Du Bois, 
1998, p. 307). As a result, it was evident that the civil and political liberties of freedmen were not 
of great concern.  
 While in contrast, Senator William M. Stewart, from Nevada, proposed his own 
resolution for the Fourteenth Amendment on March 16, 1866. “Stewart’s ‘universal amnesty and 
universal suffrage’ plan was conceived not as a constitutional amendment but as an immediate 
settlement that could be offered by Congress and accepted- or not- by the South in good faith” 
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(McKitrick, 1960, p. 341). This, however, failed as well and Congress continued to baffle with 
the ideas of both citizenship and suffrage. So, “disturbed by Congress’s failure to propose an 
effective reconstruction program, Robert Dale Owen came to Washington at the end of March 
and laid before Thaddeus Stevens a comprehensive plan” (McPherson, 1964, p. 353). This 
moderately constructed plan was also viewed as too liberal by Democrats while unwaveringly 
conservative by Radical Republicans. Owen proposed a variety of things including impartial 
suffrage to begin July 4, 1876. This proposed ten year time gap, from creation of an amendment 
to the implementation of voting for freedmen, was widely supported by some and discouraged by 
others. For instance, “[Thaddeus] Stevens professed enthusiasm for the plan, but [Charles] 
Sumner and the abolitionists disliked the postponement of equal suffrage until 1876” 
(McPherson, 1964, p. 353). These are merely the different proposals to the Fourteenth 
Amendment that were written and discussed. 
 The major decision was to evade the issue of Negro suffrage. Many newly freedmen as 
well as abolitionists took the delay of suffrage as an insult on their political and intellectual 
aptitude and abilities. Frederick Douglass, for instance, began speaking out against these 
unethical assumptions.  
For to tell me that I am an equal American citizen, and, in the same breath tell me that my 
right to vote may be constitutionally taken from me by some other equal citizen or 
citizens, is to tell me that my citizenship is but an empty name (McPherson, 1964, p. 
355).  
 
This speech, although viewed as a powerful syntax by some, was not enough for the Congress to 
approve a suffrage amendment on behalf of all citizens of color, at that time. “Not until the end 
of April, after a series of further proposals, votes, and reconsiderations, did the committee report 
an amendment to Congress” (Foner, 1988, p. 253). This delay of action was due to the varying 
beliefs by politicians of whether African Americans were to be ordained with civil liberties and 
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equalities. In such, varying ideals and beliefs were presented with the chief concern on Negro 
suffrage. For instance,  
it is fact that Owen’s amendment provided for the granting of voting rights to all African 
American males meeting a certain criteria. However, it wasn’t until June of 1866, that the 
momentous Fourteenth Amendment to the Constitution- which Johnson advised the 
Southerners not to ratify- was completed and sent out to the states [for approval] 
(McKitrick, 1960, p. 12).  
 
However, 
 
section 2 of Owen’s amendment, which extended a direct guarantee of impartial suffrage, 
was struck out, and the indirect expedient of proportional reduction came once again to 
the force as a compromise between the direct guarantee principle of Section 2 and the 
total reduction principle of Section 3 (McKitrick, 1960, p. 347). 
 
This attempt to stifle the political rights and opinions of African Americans was an unjust 
approach of limiting the voices of millions that were previously endowed to their Anglo 
American counterparts through the practice of involuntary servitude. In such, “the amendment 
was tabled and allowed to die in both houses by mid-July, 1866” (Franklin, 1994, p. 62). 
Furthermore,  
when speaking before his fellow congressmen on December 5, 1866, Mr. Stevens 
[Thaddeus Stevens] believed the following to be not only relevant, but also true…[that] 
All national and State laws shall be equally applicable to every citizen, and no 
discrimination shall be made on account of race and color (Congressional Globe, 1866, p. 
10). 
 
However, the United States Congress engaged in several debates as to whether this allowed 
African Americans the opportunity to vote.  
 “On the question of suffrage, however, there was much disagreement on how much 
prominence suffrage should be given as an issue” (McKitrick, 1960, p. 332). The overwhelming 
majority of those in Congress were Moderate Republicans who believed the African American to 
be a non-voting citizen in society and nothing more. The final result of the countless arguments 
in Congress was that of civil rights. The outcome was a combination of proposals in order to 
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create one solid proposal to address the African American community. Therefore, the resolution 
of suffrage was also crafted by Ohio Congressmen John A. Bingham. “Bingham’s proposal 
granted Congress the authority to secure the ‘privileges and immunities’ and equal protection of 
life, liberty, and property [italics added] of all citizens” (Foner, 1988, p. 253). This, if approved, 
would have bestowed equal rights and liberties on African Americans. Whereas, “Owen’s 
Section 1 was extended by Bingham’s more comprehensive definition, which included the ‘due 
process’ and ‘equal protection’ principles” (McKitrick, 1960, p. 348). Therefore, the final 
proposal, that upon voting on, became Section 1 of the Fourteenth Amendment read as follows,  
…No State shall make or enforce any law which shall abridge the privileges or 
immunities of citizens of the United States; Nor shall any State deprive any person of life, 
liberty, or property, without due process of law, nor deny to any person within its 
jurisdiction the equal protection of the laws (Johannsen, 1970, p. 72).  
 
The final version of the Fourteenth Amendment did not grant African American males the right 
to vote. Therefore, Franklin maintained that there were some, like Sumner who fretted that the 
proposed Amendment did not provide adequate guarantees of suffrage for blacks. “Whereas 
others, in Northern states where blacks could not vote, fretted that the Amendment went too far, 
by indirection at least, in supporting suffrage for blacks in the North as well as in the South” 
(Franklin, 1994, p. 62). However, before the Fourteenth Amendment could be enacted, approval 
was required.  
 Many states, wishing to maintain a sense of superiority above their African American 
counterparts, never hesitated in the rejection of the Fourteenth Amendment. In that, Du Bois 
further noted that “…through the winter of 1866-1867, notwithstanding the results of the 
elections of 1866, the South rejected the Fourteenth Amendment” (Du Bois, 1998, p. 321). 
Whereas, historian Franklin specifically noted that “…before the end of 1866 Texas, South 
Carolina, Georgia, Florida, North Carolina, Arkansas, and Alabama had rejected the Fourteenth 
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Amendment” (Franklin, 1994, p. 67). All southern states, with the exception of Tennessee, 
continued their practice of declining the proposed amendment. “They instead, insisted upon the 
Black Codes [italics added], and accompanied their demand by widespread violence” (Du Bois, 
1998, p. 331). However, some northern states approved of the proposed amendment to the 
constitution, but a three-fourths vote in favor of this change was required in order for it to 
successfully be implemented. Thus, “the Southern states were emboldened, even in the face of 
superior Radical strength, to continue their policy of rejecting the Fourteenth Amendment” 
(Franklin, 1994, p. 67). Southern states, as well as Moderate Republicans, were not only racist in 
theory, but were also extremely apprehensive of the Fourteenth Amendment and what it entailed 
for Black America. However, “despite the irritation caused by the rejection of the Amendment 
by the Southern States…no further act of reconstruction would probably be passed at this session 
had it not been for the able and despotic parliamentary leadership of Stevens” (Scheiner, 1968, p. 
11).  
The Fourteenth Amendment reached what in substance would be its final form between 
May 23 [1867], when debate opened in the Senate, and May 29, when the Senate 
Republican caucus committee, having taken account of the debates, presented its revised 
draft (McKitrick, 1960, p. 353).  
 
After two years of revisions, and a presidential veto by Andrew Johnson, the Fourteenth 
Amendment was finally ratified by the States on July 28, 1868. In the matter of civil rights, the 
final draft of the Fourteenth Amendment said:  
All persons born or naturalized in the United States, and subject to the jurisdiction 
thereof, are citizens of the United States and of the State wherein they reside. No state 
shall make or enforce any law which shall abridge the privileges or immunities of citizens 
of the United States; nor shall any State deprive any person of life, liberty, or property, 
without due process of law, nor deny to any person within its jurisdiction the equal 
protection of the laws. (Du Bois, 1998, p. 307).   
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In addition, though approved by Congress in 1868, “The President’s refusal to yield at all on the 
question of approving the Fourteenth Amendment added to the augmenting conviction…” 
(Hyman, 1967, p. 363). President Johnson, in fact was later charged with impeachment because 
of several reasons. Furthermore, Johnson blatantly embodied the belief of whiteness as power 
thereby taking radical measures to stifle Black social liberation when Congress was attempting to 
approve suffrage and civil rights bills on their behalf. When reflecting on Congress, as well as 
the Presidential administration, noted abolitionist Wendell Phillips described, “the worst evil of 
the past year has been our not knowing who were our friends, and who were our enemies” 
(Hyman, 1967, p. 329). Also, when reflecting on the delayed success of the Fourteenth 
Amendment, historian Kenneth Stampp noted that,  
Thad Stevens believed its purpose to provide for the correction of unjust legislation of the 
states [that is, the Black Codes], so…that the law which operates upon one man shall 
operate equally upon all… Whatever law punishes a white man…shall punish the black 
man precisely in the same way and to the same degree… (Stampp, 1965, p. 138).  
 
However, the original interpretation of the Fourteenth Amendment has been interpreted in a 
number of ways. Moreover, “while the Fourteenth Amendment clearly recognized the legal 
equality of African Americans, many questions regarding their political and social rights 
remained unanswered” (Meyer III, 2004, p. 452). In such, the amendment’s purpose, from its 
original cultivation, to the approval of its revised text two years later, greatly changed however, 
some believe the context of the amendment to be what the congressmen initially desired. For 
instance, historian Olsen, when writing about the Fourteenth Amendment believed,   
Thus the Fourteenth Amendment did what the act of 1866 was intended to do. It put 
citizenship for black people into the constitution, put the states under the same 
compulsion as to due process of law that already bound the federal government, and 
attempted to protect the rights of blacks as citizens against state governments and to 
guarantee them equality before the law insofar as state governments were concerned 
(Olsen, 1980, p. 206).  
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However, questions still loomed around the meaning of the Fourteenth Amendment and what all 
it entailed. Although ratified by the States, many believed that terms due process and equality of 
the laws to hold varying meanings. In such, “the clause requiring due process of state 
governments was used more to protect businesses from state regulation than to preserve 
individual liberties until well into the 1900s” (Olsen, 1980, p. 207). Although the Joint 
Committee on Reconstruction intended for the due process of laws to fairly protect each United 
States citizen, it was used out of context in that it assisted more so with the protection of 
businesses. Furthermore, Olsen noted that,  
the clause requiring states to give equal protection of the law to their citizens became 
highly significant in the second half of the twentieth century, but in the nineteenth it was 
meaningless except as justifying segregation of the races on a fictitious ‘separate but 
equal’ basis (Olsen, 1980, p. 207).    
 
However, Senator John Bingham, the principle draftsman of the Fourteenth Amendment, was 
frustratingly circular in explaining that the Equal Protection Clause “confers upon Congress 
power to see to it that protection given by the laws of the States shall be equal in respect to life 
and liberty and property to all persons” (Meyer III, 2004, p. 451). Several congressmen noted 
that the amendment caused the “admitting of conflicting constructions” (Meyer III, 2004, p. 
451). Due to the ambiguity of the Fourteenth Amendment, with exception to granting citizenship 
to all newly freedmen, Radical Republican Congressmen wanted to supply additional 
Reconstruction Acts with the hopes of closing the racial gap in America. The Fourteenth 
Amendment was not intended to provide a final solution to the problem of equality but was 
instead to be viewed as the second significant Act during the period of reconstructing America.  
This enlightenment of Northern representatives was largely due to the prompt and 
contemptuous rejection by the rebellious States of the XIV Amendment as a scheme of 
reconstruction, and their enactment of black codes which made the condition of the 
freedmen more deplorable than slavery itself (Hyman, 1967, pp. 364-365).   
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“A final problem in connection with the Fourteenth Amendment and the aftermath of its 
passage in Congress is what various writers have dealt with as the problem of intention” 
(McKitrick, 1960, p. 358). Franklin maintains that “few were satisfied with the temporary 
suffrage arrangements in the reconstruction legislation or with the vague provisions in the 
Fourteenth Amendment” (Franklin, 1994, p. 82). “It has been noted that even Democrats, who 
were generally opposed to any right for freedmen, were ‘open to ambiguity and…conflicting 
constructions’ when describing the Fourteenth Amendment” (Foner, 1988, p. 257). Indeed, the 
Supreme Court went ever further and asserted that “…the Fourteenth Amendment did not add 
any new civil rights but merely prohibited the denial of existing rights to the states” (Olsen, 
1980, p. 210).  
 In addition, after its approval, many still questioned the condition of suffrage amongst 
African Americans. Congress found the right of suffrage to be unconstitutional being that the 
Fourteenth Amendment simply provided for equal protection of the laws without suffrage rights. 
“The Amendment was generally recognized for what it actually was- a compromise that 
commanded no overwhelmingly fervent support from any particular viewpoint” (McKitrick, 
1960, p. 355). The problem of establishing the Amendment’s original intent [italics added] is 
complicated by the fact that “…its final wording resulted from a series of extremely narrow 
votes in the Joint Committee [on Reconstruction] and subsequent alteration on the floor of 
Congress” (Foner, 1988, p. 256). As a result, the Fourteenth Amendment has been misconstrued 
since it was enacted into the United States Constitution. A right typically denied by the states 
was the right of suffrage. Each state, within its jurisdiction, had the right to permit or prohibit 
African American men from voting. In such, Congressmen began working on what would 
become a suffrage amendment.  
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The Fifteenth Amendment 
 Therefore, after further analysis and debate, the Fifteenth Amendment of 1870 granted 
African American men the right to vote. “To enforce the Fifteenth Amendment, a Federal law 
was passed May 31, 1870, after a long debate” (Du Bois, 1998, p. 682). Although approved by 
Congress, many states created several measures to prohibit freedmen from exercising their vote. 
Therefore, “it was the intention of this law to protect the Negro in using his right to vote and this 
protection was to be carried out through Federal officials” (Du Bois, 1998, p. 682-683). In many 
instances, this new law would protect African American citizens as they cast their ballots. 
Franklin noted that “…although thousands had voted earlier in the century, those Southern states 
that had once permitted blacks to vote had all disenfranchised free blacks by 1835” (Franklin, 
1994, p. 79). Therefore, the Fifteenth Amendment was beneficial to all African American men 
because it allowed them the opportunity to engage in the democratic process of voting as well as 
exercising their voice in society. However, it should be noted that the right to vote in the States 
comes from the States; “…but the right of exemption from the prohibited discrimination comes 
from the United States” (Du Bois, 1998, p. 691). Therefore, although the Joint Committee 
ratified the Fifteenth Amendment to the United States Constitution, African American men are 
merely allowed to vote in their state of residence if their State governing body deems it fit. “That 
duty was originally assumed by the state, and it still remains there” (Du Bois, 1998, p. 691). The 
Fifteenth Amendment, which can be termed as mildly progressive, did not sufficiently justify the 
need to continually allow African American men to exercise their political rights and opinions. 
While in contrast, Charles Sumner, an advocate for African Americans’ equality, believed that 
“the right of black people to vote was the essence—the great essential [italics added]” (Franklin, 
1994, p. 28).  
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Chapter V 
 
Where Plessy Began: Roberts (1849) 
 
However, before the Fourteenth Amendment was created and implemented, the issue of 
segregation in the public education sector catapulted by Roberts v. Boston (1849), stood as the 
predecessor for the highly regarded Plessy v. Ferguson (1896) decision. This thereby crafted the 
era of segregation and the separate but equal doctrine. In the state of Massachusetts, there were 
several schools created to educate community children. Many of these schools were established 
to teach children who were unable to receive a private education because of their family’s poor 
economic standing. Although these schooling systems were created prior to the separate but 
equal doctrine, several of them were integrated, teaching both black and white children. Though 
this was practiced throughout the state of Massachusetts, schools in the city of Boston however, 
remained segregated. 
In fact, Leonard W. Levy and Harlan B. Philips noted that “…the first school was 
originally established in 1798 at the request of Negro citizens…” (Levy & Phillips, 1951, p. 
510). Thus this African American school, which was first assembled in a home on Beacon Hill, 
was originally established because many African American parents believed their children would 
experience institutional racism in the classroom, as well as insufficient educational lessons that 
would potentially serve as a detriment to their lives in the future.  While in contrast, when 
conveying his view of segregated educational institutions, Walter Dabney, of Ohio, expressed his 
disdain towards proponents of segregation when he stated that, “separate schools could neither 
be established nor maintained under law, were for the education of many colored people who, 
through selfishness, ignorance or cowardice, submit to these conditions as the easiest method of 
getting colored teachers appointed” (Douglas, 2005, pp. 193-194). Yet, it was later noted by 
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Levy & Philips (1951), that “the school was founded specifically for Negro children who could 
not attend the public schools on account of Negro prejudice then existing against them” (Levy & 
Philips, 1951, p. 510). This prejudice, which is examined in depth by critical race theory 
scholars, is often categorized as the epitome of whiteness as property and the unwillingness to 
name racism. By refusing to allow certain school-aged children admittance to particular 
schooling institutions throughout the city, the Bostonian educational committee thereby engaged 
in blatant discriminatory practices against African Americans, thereby forcing them to create 
their own educational institution (Kendrick, 2004).   
African American parents were responsible for the sole financial backing of their 
Bostonian school; there was no city funding offered to them unlike the schools erected for Anglo 
American pupils. Therefore, many parents collectively paid to hire one teacher whom would be 
responsible for the educating of the entire youth community. Yet, it has been cited by historian 
Arthur B. Darling that at the time, “1,200 Negroes constituted then approximately a twentieth of 
the population of the town,” and therefore one teacher was not enough to adequately 
accommodate such a large group of individuals (Darling, 1957, p. 129). Yet, by 1800 “the city 
refused to fund a public school for blacks” (Anderson & Moss, 1991, p. 20). The denial of 
financial appropriations by the city of Boston merely acted as another form within the framework 
of the unwillingness to name racism. To fund one school yet deny another institution financial 
assistance solely on the basis of skin pigmentation alone was discriminatory in tactic. Yet, 
though lacking the proper means to sufficiently supply African American children with a decent 
education, this ethnic community continued to grow and as an underlying result, so did its 
school.  
Historian Donald M. Jacobs cited that,  
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in 1806 as more and more blacks began moving from the city’s North End to the Hill, the 
colored community completed construction of the African Baptist Church on Belknap 
Street, and the colored school was moved into a room in the church’s basement (Jacobs, 
1970, p. 76).  
 
The school continued to function under these conditions for six years. Regardless of scarce 
supplies, the African American school, located in a one-roomed church basement, refused to turn 
away students because education consistently remained one of the most important strongholds in 
the black community. Though faced with unimaginative obstacles to overcome, the black 
community has always dwelled on the importance of intellectual prosperity. Once liberated from 
the shackles that bound them, whether as a runaway slave or born a “free” person living in a 
racist society, African Americans often times ran to the church house and school house with the 
goal of learning to read and write. Therefore while aching for increased community funding, and 
simultaneously being denied financial assistance from the city, the Belknap Street School 
steadily operated. However, it was during this time period that African American parents in the 
city of Boston cohesively realized the racial prejudices, biases, and discrimination formed 
against their children inadvertently through the implementation of segregation. This 
unenthusiastically affected how they were educated and what resources they were afforded, if 
any.  
Operating under this racially motivated paradigm, the Belknap Street School for African 
American pupils did not receive any financial funding from the city of Boston until 1812. 
Historians Levy and Philips wrote specifically that, “not until 1812 had Boston assisted the 
school… the town’s grant of $200 was continued yearly till 1815, when the board of selectmen 
assumed control” (Levy & Philips, 1951, p. 511). This $200 of yearly funds from the city was 
given to the African American school to alleviate the costs of educating more than 900 students; 
nevertheless such meager financial appropriation was not enough. As a result, another disparity 
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towards the black community, with sole regard to race, hindered the social, mental, and 
intellectual well-being of the population. While in support of such belittling acts, the city’s 
educational committee continued to embody institutional racism and believed it was in the best 
interest of white and black Americans to continue with separate schooling practices. Levy and 
Philips (1951)  articulated that, “to them…the segregated education of Negroes was not only 
legal and just, but [was] best adapted to promote the education of that class of that population.” 
However, the state of Massachusetts realized such discrepancies negatively affected the social 
development of Negro children and as a result, “by the 1840s, schools throughout Massachusetts 
were integrated, [though] Boston still maintained separate schools for blacks” (Anderson & 
Moss, 1991, p. 20). Despite facing continued hardship, in time, this belief was challenged by 
African American community leaders and parents.  
White privilege and black deprivation was on the rise in the city of Boston. White 
children often times attended public schools that contained newer readers, books, school 
supplies, and more teachers. While black children, on the other hand, attended a one-room, ill 
capacitated school that lacked a decent supply of books, readers, seating, and teachers. By 
realizing such polar opposite treatment, hitherto receiving funding from the city for the purpose 
of continued facility operation, the African American parents of Boston became outraged. 
“Eventually some African-Americans became concerned over the fact that the separate schools 
were not being used for their original purpose and they feared that the black schools were no 
longer beneficial to African-American children” (Ficker, 1999, p. 302). Originally launched to 
teach Negro children in a welcoming and supportive environment, the Belknap Street School 
detected that though they requested separate educational institutions in the 1700s, this form of 
division negatively affected how African American children were treated, taught, and viewed in 
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society by the early 1800s. “They believed the segregation tended to strengthen, rather than 
weaken, racial prejudice” (Ficker, 1999, p. 302). The parents of the African American children 
strongly believed that by promoting and operating separate educational institutions, on account 
of race, reinforced a caste system in Boston. This caste system significantly valued Anglo 
Americans more because it placed them in a position of superiority and white privilege and 
further served as a benefit to them in the arena of education. This was evident by their surplus of 
funding and educational resources available to them thereby sponsoring higher intellectual 
aptitude levels for this ethnic grouping. Yet, African Americans were often times treated as 
second-class community members and therefore endured dismal city support.  
As a result, in 1844 “the blacks of the city held a protest meeting…where they 
complained that separate schools were contrary to the laws of the Commonwealth…” (Jacobs, 
1970, p. 79). Though this protest caused increased attention around the racial bigotry African 
American Bostonians were subjected to, the protest nonetheless failed. The resilience of the 
African Americans persevered, on the other hand, and they continued to express their social and 
political concerns throughout the city. “They [African American parents] wanted integrated 
schools in order to provide African-American children with a better education and to end the 
inferiority implied by segregation” (Ficker, 1999, p. 302). This controversy laid the foundation 
for an 1846 petition requesting an integrated school system. 
“In [June] 1846 Boston’s black community, led by William C. Nell, petitioned the Boston 
School Committee to integrate” (Anderson & Moss, 1991, p. 20). This petition, noting that 
segregated schools reinforced a dismal education for African Americans, also cited that such 
treatment caused a feeling of inferiority and second-class standing amongst black Bostonians. 
Also, “the petitioners had claimed that white pupils were sent to the public educational 
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institution closest to their residence while African-American children usually had to pass a 
number of white schools before they arrived at the black schools” (Ficker, 1999, p. 302). Many 
of the African American children were thereby forced to walk several miles to school although a 
nearby Whites only facility was within yards of their home. However, the Committee did not 
view this as an inconvenience for African Americans. Nevertheless, the petition stirred many 
debates within the School Committee, was negatively received by an overwhelming majority, 
and was ultimately denied. Ficker wrote (1999), that “a majority of the Committee reasoned that 
under Massachusetts law, they retained the right to assign pupils to any school, since Boston 
lacked specific educational districts.” And as a result, black children were prohibited, under the 
Boston School Committee, from attending any Anglo American school in the city if an African 
American school was established to serve that specific ethnic population. “This agitation led to 
the nation’s first school desegregation case, Roberts v. Boston, in 1849” (Anderson & Moss, 
1991, p. 20).   
Benjamin Roberts was one of the Negro leaders in the fight against segregation. Four 
times he tried to enter his five-year-old daughter, Sarah, in one of the white primary 
schools of the district in which he resided, and as many times she was rejected by 
authority of the school committee, solely on ground of color (Levy & Philips, 1951, p. 
512).  
 
Sarah, like many other African American children, was forced to pass several white primary 
schools before arriving at the school designated for Colored children. Yet her father believed this 
to be both immoral and inhumane. He noted the financial, intellectual, social, and mental affects 
segregation had on African American children and wished to put an end to such harmful 
practices. As a result, Benjamin Roberts filed a lawsuit against the City of Boston on behalf of 
his daughter. “…Roberts brought suit in Sarah’s name under a [1845 Massachusetts] statue 
which provided that any child, illegally excluded from the public schools, might recover 
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damages against the city” (Levy & Philips, 1951, p. 512). This charge by Roberts, largely filed 
for punitive damages, was created with the hope of causing an integrated schooling system to 
form. Roberts hoped that the Boston School Committee would realize the extreme difference of 
treatment between the two racial groups and that they would pursue an integrated school system 
to combat those negative outcomes brought on by segregation. In order to adequately convey his 
message, Roberts enlisted Charles Sumner, a leading white antislavery advocate, as his legal 
representative.  
 “There was tension about the case of Sarah Roberts as it opened in the Supreme Judicial 
Court on Tuesday, December 4, 1849” (Darling, 1957, p. 136). Sumner, however, was well 
prepared to deliver a ground-breaking argument. He spoke on white privilege, inequity between 
the races, a feeling of selflessness, worthlessness, and the pressing need to eradicate these 
feelings within the black community. Such emotions were ultimately caused by white supremacy 
in the city. He referenced the previous petitions filed by the black community, against the city, as 
well as their failing decisions. It was evident to Sumner that the petitions were denied and 
inequality widespread, because the city of Boston was operating under a system that encouraged 
white prosperity and privilege, while simultaneously discouraging equal treatment for black 
Bostonians. Sumner also noted the large inconsistency of funding from the city for the black 
schools as opposed to the six white schools throughout Boston. Such racist ideology was 
responsible for reinforcing a white caste in Boston. Sumner, in his defense however, argued that 
“where caste is there cannot be equality” (Ficker, 1999, 304). “Sumner argued that based on the 
declaration of human rights of the Massachusetts Constitution of 1780 there could be no legal 
justification for discrimination in the Boston public schools” (Jacobs, 1970, p. 81). He further 
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argued that because there were separate institutions to mark a division between the races, the city 
was thereby supporting the ideal of white superiority and elitism. 
 Sumner believed that the city was not only acting within the confines of white superiority 
over the black race, but was also perpetuating such acts and encouraging them for future usage. 
In his closing argument however, Sumner urged the Court to reconsider the effects of segregated 
institutions on the psychological, social, mental, and intellectual capabilities of the African 
American race. He believed, “the committee could not assume that an entire race possessed 
moral and intellectual qualities justifying separation in the public schools” (Darling, 1957, p. 
138). Sumner further said that, “a power to segregate could not be implied…for the committee 
cannot brand a whole race with the stigma of inferiority and degradation…nor is it in the power 
of the majority to deprive the minority of…privilege [italics added]” (Levy & Philips, 1951, p. 
513). In his final appeal to the high Court, Sumner foresaw what effect a segregated institution 
would have on America and once again urged the Court to make the right decision in regards to 
equality before the law. “Finally, in March, 1850, the Massachusetts Supreme Court rendered its 
decision in the Roberts case” (Jacobs, 1970, p. 82).  
 “Chief Justice [Lemmuel] Shaw, delivering the unanimous opinion of the court, upheld to 
the fullest extent the power of the school committee to enforce segregation” (Levy & Philips, 
1951, p. 515). The court believed that Sarah Roberts had adequate opportunity to attend school 
because there were Negro schools offered to her within her residing district. As a result, the 
Court denied her of punitive damages because, although restricted to certain educational 
institutions, she was not altogether denied an education. And, the city of Boston was not charged 
with any wrongdoing. Chief Justice Shaw unconsciously identified with white privilege and the 
unwillingness to name racism when making the landmark holding by stating that, “this prejudice, 
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if it exists, is not created by law” (Darling, 1957, p. 141). Yet, “the rationale of Roberts v. City of 
Boston ignored the fact that schools for Negroes were woefully inadequate” (Bell, 2004, p. 92). 
As a result of this reasoning, many scholars argued that the simple denial of fair treatment before 
the law, in regards to legislation and racial identification, was the epitome of prejudice in the 
country’s legal system. Yet, when making such a decision, the Court was oblivious and did not 
consider to “appraise the experience of the remainder of Massachusetts, where children, without 
regard to race, attended the same schools, with the most successful results” (Levy & Philips, 
1951, p. 517). They instead ruled in such a way as to continue inequitable schooling across 
Boston. The Court decided that, “as long as the segregated schools were equal in educational 
quality, then the law was being followed and no one’s rights were being violated” (Ficker, 1999, 
p. 305). This key statement was greatly challenged in the years following Roberts. Thus the 
separate but equal doctrine, though formally cited in the Plessy v. Ferguson ruling, was 
established.   
 However, the African American community refused to accept defeat and instead formed 
massive protests throughout the state to garner media attention. Many boycotted the Negro 
schools and several others relocated to various towns throughout the state, taking advantage of 
their integrated schooling systems. In August, 1854, the Committee on Public Instruction 
disseminated a report, written by Charles W. Slack, about the inequality within Boston Public 
Schools solely based on racial separatism. Following this ground-breaking report, a 
Massachusetts bill was crafted by John A. Andrew in March, 1855, that called for the end of 
segregated schools in Boston. “It provided that for any individual applying for admission to any 
public school in the state, no distinction shall be made on account of the race, color, or religious 
opinions of the applicant” (Jacobs, 1970, p. 84). This bill was met with overwhelmingly positive 
39 
 
support and was signed into law on April 28, 1855 by Henry Gardner. Once approved, many 
African American Bostonian children quickly left their schools behind to attend the all-white 
primary institutions. Gleeful towards the new decision made by the Massachusetts legislature, 
one young African American boy yelled, as he passed his old school building, “Good-bye 
forever, colored school! Tomorrow we are like other Boston boys!” (Jacobs, 1970, p. 85).  
Although the state of Massachusetts later corrected the Supreme Court’s decision, the sad reality 
was, the original holding in Roberts v. Boston, would serve as the “genesis of the separate but 
equal argument in American law” (Ficker, 1999, p. 305). Roberts set the tone for lawmakers to 
continue infringing upon the rights of certain individuals, solely based on their racial identity. 
This connection can be seen by various Supreme Court trials, beginning with the Slaughterhouse 
Cases, which occurred throughout the late nineteenth and twentieth century’s.     
 
Slaughterhouse Cases (1873) 
In a series of landmark cases, “the Supreme Court of the United States engaged in an 
interpretive battle with the Fourteenth Amendment, the distorted construction of which led 
ultimately to the institutionalization of segregation and a subsequent expansion of congressional 
intervention in civil rights protection” (Meyer III, 2004, p. 456).The Fourteenth Amendment, 
which provided for equal protection of the laws, has been misinterpreted when regarding the 
topic of education and desegregation. “Segregation refers to mandated racial separation that is 
enforced by the legal machinery of American society” (Meyer III, 2004, p. 467). During this 
time period, there were separate institutions and facilities, including schools, for each racial 
group. Although granted equal protection of the laws, it was lawful, under state jurisdiction, to 
declare separate facilities for Coloreds and Whites. Therefore, “in 1873, the U.S. Supreme Court 
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was asked for the first time to define the meaning of the Fourteenth Amendment in the 
Slaughterhouse Cases” (Ramos, 1946, p. 306). The Supreme Court’s first encounter with the 
Fourteenth Amendment was in the Slaughterhouse Cases, wherein “the majority held that the 
Privileges and Immunities Clause did not prevent individual states from infringing upon a 
person’s civil rights” (Meyer III, 2004, pp. 456-467). As a result, segregation and Jim Crow laws 
in the southern sector of the United States continued to prevail. While in contrast, speaking 
before the United States Congress, lobbying for racial, social, economic, and educational 
equality, Harvey Cain presented his beliefs and opinion on racial issues in America. He stated,  
the education of the race, the education of the nation, is paramount to all other 
considerations. I regard it important therefore, that the colored people should take place 
in the educational march of this nation, and I would suggest that there should be no 
discrimination (Johannsen, 1970, p. 168).  
 
Franklin, however, believed “the opposition to racially mixed schools was tempered by the fact 
that many Southern Democrats, who called themselves Conservatives, believed that the equality 
required by the Fourteenth Amendment meant unsegregated education” (Franklin, 1994, p. 110). 
Also, when asked, most blacks who spoke on the subject of racially mixed educational 
institutions supported this type of education for two reasons.  
They felt that any racial distinction violated the principles of democracy and the 
provisions of the Fourteenth Amendment. They also feared- and rightly so- that separate 
schools would ultimately result in an inequitable distribution of the educational funds, 
with their schools receiving a smaller and inadequate share (Franklin, 1994, p. 110).        
 
Although African Americans held this belief, integrated schooling was unconstitutional.  
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Chapter VI  
 
Separate but Equal: Plessy (1896) 
 
The Supreme Court ruled in the Plessy v. Ferguson case (1896) that separate but equal 
accommodations were constitutional, thereby channeling the Roberts decision of 1849 as well as 
the Slaughterhouse Cases. In June 1892, Homer Plessy, a mulatto, planned to challenge the 
legislative system of both the federal and state governments in New Orleans, Louisiana.  Plessy, 
comprised of one-eighth Negro and seven-eighths Anglo American heritage, was socially 
identified as a Negro for purposes of societal and environmental classifications. Although 
realizing this, when buying his ticket to ride the intrastate railroad, he intentionally purchased a 
“first-class ticket for the white car…” (Ficker, 1999, p. 310). Plessy felt as if he were entitled to 
sit in the Whites only section because he was of majority Anglo descent however, the railroad 
operators thought differently. As a result, when attempting to ride in the Whites only section of a 
train, Plessy was asked to leave that designated area and instead relocate to the nonwhite section. 
Upon his refusal, he was arrested and “criminally tried for violating the segregation statue” 
(Ficker, 1999, p. 310).  
The established segregation statues, such as separate marked riding accommodations on 
train cars, served as a detriment and badge of inferiority to the African American race. Plessy 
believed “the fundamental objection therefore to the statue was that it interfered with the 
personal freedom of citizens on the basis of race” and opposing this statue, he wished to live out 
his life without the negative stigmas associated with being Negro (Kauper, 1954, p. 1141). 
Although Plessy embodied a color complex, as a biracial male living in a society where being 
Negro automatically implied the worse, his argument against his arrest was justifiable. In 
addition, it was also emphasized in the Columbia Law Review (1949), that “segregation statues 
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are almost unquestionably the product of a widespread conviction among the members of the 
dominant white community that Negroes are inferior and that therefore any possible contacts 
between the two races should be held to a minimum.” This feeling of both elitism and power in 
the white community laid the foundation of whiteness and privilege in our legal system; so 
Plessy, a member of both races was mentally appalled and in turmoil when he was arrested for 
sitting in the wrong section on a train. He further argued that such treatment of separatism 
violated his equal protection right promised by the Fourteenth Amendment and subsequently 
countersued for the violation of this right.  
“Since the Supreme Court had never considered the constitutionality of racially 
segregated transportation under the Fourteenth Amendment, the court chose to examine the 
record for legal precedents” (Bernstein, 1962, p. 193). The only Supreme Court decision made in 
regards to segregation and equality before the law prior to Plessy, was the Roberts v. City of 
Boston holding. As a result, the continuance of segregated educational facilities by the city 
played a significant role in the Plessy decision. Although the city integrated its schooling system 
five years following the original verdict, this was not taken into account by the Supreme Court 
Justices that reviewed the Plessy v. Ferguson decision. In addition, the Supreme Court sought 
“additional authority for its conclusion that similar statues for the separation of the two races 
upon public conveyances have been held to be constitutional” (Bernstein, 1962, p. 195). In his 
consenting opinion, Chief Justice Henry B. Brown “upheld Plessy’s conviction and the 
constitutionality of the segregation statue” (Ficker, 1999, p. 310). The court also noted in their 
ruling that, “laws permitting, and even requiring the separation of Negroes and whites in places 
where they are liable to be brought into contact… do not necessarily imply the inferiority of 
either race to the other…” (Ficker, 1999, p. 310). This blatant disregard, by the Court, against the 
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varying discriminations blacks were subjected to, because of segregated facilities, became a 
widespread belief.  As a result, the Supreme Court ruled in 1896 that separate facilities on 
account of race did not infringe upon ones equal protection of the laws or violate his Fourteenth 
Amendment right.  
“The briefs filed in the U.S. Supreme Court reflected both sides of not only Plessy’s case, 
but also the debate over legalized segregation that began with the Boston’s Public School 
Committee’s majority and minority reports in the 1840’s” (Ficker, 1999, p. 310). The Court 
agreed with Chief Justice Lemmuel Shaw’s opinion in Roberts that separate facilities did not 
necessarily mean equal or similar; this thereby supported and perpetuated white supremacy and 
black inadequacy. By consciously creating unequal institutions, the legislative system, was 
primarily concerned with the protection and care of the Anglo American social condition rather 
than the improvement of Negro facilities or the possible integration of both environments. To 
further elaborate, the Columbia Law Review (1949) stressed that  
the main fabric of political and economic life revolves around the dominant group in the 
community; and a policy that excludes the members of the minority from participating 
therein necessarily deprives them of anything approaching an equal opportunity to social 
and economic well-being.       
 
Although the Fourteenth Amendment was originally established to provide equal 
protection of the laws and thus prevent segregation, as well as other forms of discrimination, 
such unfair treatment steadily took place in society. For instance, legislators believed that 
segregation was maintained in America because it was requested by societal members; but, when 
reviewing this degradation inflicted upon the African American race, there was no way to correct 
such behavior in policy implementation. While on the other hand, if one could rule in such a 
fashion as to expand the practice of segregation to include the entire nation, and all social and 
public facilities, then such contradicting actions negatively influenced racism and prejudice 
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throughout the country; yet beliefs such as these were often times supported by the country’s 
leaders and governing officials. Lawmakers reinforced Negro inferiority by upholding second-
class segregated facilities. Regardless of their unwillingness to name racism when reviewing key 
segregation cases, it is evident that “segregation laws never promoted equality. Rather these laws 
separated the races and relegated all African-Americans to a condition that was subservient to 
whites” (Ficker, 1999, p. 311). It is also believed by some scholars that the Fourteenth 
Amendment was originally established to “invalidate segregation laws” (Columbia Law Review, 
1949, p. 633). However, it is a challenge to convert a country, which had always thrived on a 
racial caste system, to think in any other form. “Segregation has been the cornerstone of 
discrimination in America, and the rule of Plessy v. Ferguson has been the cornerstone of 
segregation” (Columbia Law Review, 1949, p. 639).   
So as a result, the Supreme Court upheld the Roberts decision of separate facilities and it 
was this landmark case that the United States Supreme Court deemed the separate but equal 
doctrine as constitutional in the Plessy decision; and subsequently, violated the rights of 
countless individuals. “The actual effect of segregation, however, has been not to alleviate but to 
aggravate racial animosities” and, following several debates, this was later realized in the 
infamous Brown decision (Columbia Law Review, 1949, p. 639). However, before we review 
how Brown directly overturned Plessy, we must first acknowledge the case that set the tone for 
Brown, with regard to the violation of their Fourteenth Amendment right, Mendez v. 
Westminster.   
 
 
 
45 
 
Chapter VII 
Mendez et al. v. Westminster School District et al. (1947) 
The state of California has been an increasingly diverse geographic location since the 
founding of the intrastate railroad and discovery of gold. Because of these two significant events, 
westward expansion was extremely successful.  However, ethnic groups such as American 
Indian and Asian quickly became unwelcome in this area. Many Native Americans and Asian 
Americans were prohibited from utilizing certain public facilities, attending specific schools, or 
enjoying the basic fundamentals of life largely due to their skin pigmentation. In addition, there 
was a growing number of Mexican American immigrants as well, who in the future, would be 
labeled an inferior, dirty class of individuals alongside other Californian minorities. In fact, when 
analyzing the growing population of California it was noted by Charles Wollenberg that, “the 
United States Census recorded a tripling of California’s Mexican and Mexican-American 
population during the twenties, from 121,000 to 368,000, but these figures probably under-state 
the actual growth” (Wollenberg, 1974, pg. 319). It was further cited that, “by 1930, people of 
Mexican descent were California’s largest minority group- a status they have maintained to the 
present day” (Wollenberg, 1974, pg. 319). Because of this booming population, racial tensions 
and animosities began to flourish against them; and this greatly affected how they were treated in 
the California educational system.  
By the early 1900s, there were at least seventeen percent Mexican American children 
enrolled in Orange County, California schools. In addition, school districts such as Imperial 
County had a Mexican and Mexican American enrollment of thirty-six percent. The influx of 
Mexican American students in these once all-white primaries produced several debates and 
controversies within multiple communities. Many Anglo Americans in California proposed that a 
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separate school for Mexican and Mexican Americans be erected. They believed this minority 
group to be of an inferior racial, intellectual, and economic standing to them and therefore were 
no longer worthy enough to share public facilities. In addition, many Anglo Americans stressed 
health concerns about the Mexican Americans and believed them to be a “menace to the health 
and morals of the rest of the community” (Wollenberg, 1974, p. 319). When assessing white 
idealism and power in the confines of society, and its subsequent impact on Mexican Americans, 
it was noted by Daniel Rochmes that, “whiteness is nothing but an ideology of supremacy” 
(Rochmes, 2007, p. 8). Although displaying intentional racism and discrimination, this proposal 
gained much support and became widespread. As a result, “the Ontario school superintendent 
recommended construction of a Mexican school in 1921” and was granted permission; thus the 
first Mexican American school was built (Wollenberg, 1974, p. 319).  
Furthermore, many educators began creating assimilation programs for Mexican 
American children to endure. These Americanization programs were a political strategy amongst 
Anglo Americans with the goal of converting Mexican immigrants to the American way of life 
and culture. A similar program was widely implemented by the federal government for the 
converting of Native Americans; and both ultimately served as a detriment to society. In this 
Mexican Americanization program, “once a Mexican child learned English and became 
Americanized in the elementary school, he could be integrated into a mixed high school” 
(Wollenberg, 1974, p. 322). Such displays of whiteness as property marked the Mexican 
population as inferior and as second-class migrants as compared to their majority counterparts. 
Their goal was to become a shadow of the Anglo Americans around them. This also caused 
racial turmoil and injustice throughout the state. And over time, the schools that were built to 
provide separatism in the educational system between the races failed its students. The Mexican 
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American population consistently increased yet there were not enough schools to meet their 
growing needs and accommodations. In addition, the students were not supplied with adequate 
resources as opposed to the surplus of resources provided to the Anglo American counterparts 
and, such a lackluster learning environment further marked this ethnic group as perpetually 
inferior in the eyes of their Anglo counterparts. As a result of such distress, protest within the 
Mexican American community began to form. “Educators in this period…claimed that 
segregation reinforced economic, social, and educational disparities between [Mexican] and 
Anglo children, and began refuting previous educational studies that indicated that [Mexican] 
students were intellectually inferior to their Anglo counterparts” (Ramos, 2004, p. 247). 
Although this was one step towards combating the multiple social, intellectual, and mental 
stigmas made against them, this was not enough to integrate the California schooling system. 
Yet, after some Mexican children were admitted to an Anglo Westminster school on account of 
fair skin complexion, parents rallied in remonstration; two such parents were Gonzalo and 
Felicitas Mendez.  
“In Westminster, Gonzalo and Felicitas Mendez led the desegregation effort, beginning 
in fall 1944 when school officials at Westminster Grammar School denied entry to their 
children…” (Ramos, 2004, p. 249). The Mendez’ were upset because their two children, of 
Mexican descent, were denied entry to Westminster Grammar School solely on account of their 
race and dark skin complexion. The Mendez’ endured many protests and unsuccessful pleas with 
the school district to reconsider admitting their children to the grammar school. It was also noted 
by Rochmes that, “ Mendez spoke to the school principal, the Westminster school board, and the 
Orange County school board, all of whom claimed that the segregation was lawful” (Rochmes, 
2007, p. 12). As a result of failing to receive equal treatment before the law, in regards to 
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educational access, the Mendez’, alongside several other concerned parents, sued the 
Westminster School District for infringing upon their children’s equal protection right.  
The concerned community parents argued that by being required, under segregation laws, 
to attend select minority-based educational facilities, their children were subjected to learning in 
a second-rate institution that subsequently lacked equal resources like originally intended when 
separating races in schools. In addition, many Mexican parents argued that segregation confined 
minorities to live within a meager level of society without any chance for improvement or 
advancement. Finally, the parents argued that although segregation laws were created 
strategically for implementation in the public schooling sector, those laws were passed in regards 
to Native Americans and Asian Americans, not Mexican Americans. In such, the parents 
effectively argued that the Fourteenth Amendment right of their children was being violated 
because they were not legally required to attend segregated facilities designated for Mexicans 
since the Californian segregation laws did not take into account the Mexican race. The parents, 
therefore, requested that a new school be built in the Orange County area for integration 
purposes. After hearing from both the plaintiffs and the Westminster School District, the district 
court, in 1946, “…ruled in favor of Mendez…” (Rochmes, 2007, p. 13). This decision was 
announced by Judge McCormick nearly one year following the beginning of the case. Most 
importantly, the Court cited the Fourteenth Amendment in their reasoning for ruling in such a 
way.  
The court believed that separate educational institutions did not necessarily mean that all 
children, regardless of race, would be receiving equal resources, opportunities, or treatment; 
some would be stigmatized for being of color while others would be glorified for being white. 
“The judge thus concluded that the children were not being separated on valid educational 
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grounds, but because [they were] ‘Latinized’ or [because of the] Mexican name of the child” 
(Wollenberg, 1974, p. 326). Also, the ruling laid chiefly in the fact that the, “California 
Education Code did not specifically provide for segregation of children of Mexican origin, only 
for Indian [italics added] and Asian children” (Wollenberg, 1974, p. 326). This loophole 
therefore provided the parents with federal jurisdiction in regards to their Fourteenth Amendment 
right, thereby disregarding and overriding the California Education Code. The Ninth District 
Court of Appeals believed that segregation acted as an alias to white supremacy. Realizing the 
power associated with being white in America, the Ninth District Court of Appeals wanted to 
rule in such a way as to remedy the negative connotations associated with racism; however, their 
ruling was not well received in the Anglo community. “In his decision, Judge Paul J. McCormick 
declared that the methods of segregation…foster antagonism [between] the [Mexican and White] 
children and suggest inferiority among them where none exists…” (Ramos, 2004, p. 251). But, 
Judge McCormick adamantly stood his ground against racial division, and whiteness as property 
and power, in the education institution thereby gaining the support of his fellow colleagues. “On 
April 14, 1947, the seven justices of the Court of Appeals unanimously upheld McCormick’s 
decision” (Wollenberg, 1974, p. 328). However in contrast, it has been further noted by historian 
Ramos that, “Anglo school boards and other officials did little to bring an end to segregation…” 
(Ramos, 2004, p. 250). Refusing to accept a legal defeat and integrate their school district, the 
Westminster School District, instead, pursued countless measures to have the holding overturned 
but soon realized they couldn’t. The landmark Mendez et al. v. Westminster School District et al. 
case ended de jure segregation in the state of California.  
Also, Governor Earl Warren significantly contributed to Mendez and Brown’s overall 
effectiveness although not directly responsible for the Mendez ruling. Governor Warren, who 
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served as a Supreme Court Justice at the time of the Brown decision, years later, signed into law 
the Anderson Bill which “dismantled all forms of educational segregation” while governor for 
the state of California (Ramos, 2004, p. 251). It is evident that, “while the Brown decision 
eliminated the legal theory of separate but equal, the success of the Mendez et al. v. Westminster 
School District et al. (1946) case helped boost public sentiment against segregation, [therefore] 
setting the stage for Brown” (Ramos, 2004, p. 247). So, although Mendez did not nationally 
overturn the 1896 Plessy v. Ferguson decision, and the separate but equal doctrine, it did, in 
contrast, significantly contribute to the Brown holding which did.  
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Chapter VIII 
Brown v. Board of Education, Topeka, Kansas (1954-1955) 
However, many landmark Supreme Court cases, based upon the infringement of the 
Fourteenth Amendment, had varying outcomes. For instance, the legendary Brown vs. Board of 
Education Topeka, Kansas (1954-1955) final ruling was that, “separate but equal 
[accommodations] were inherently unconstitutional” (Brown, 2004, pp. 182-190). This ruling did 
not occur overnight, however, but instead after years of litigation and the arguing of similar 
desegregation cases throughout the segregated south and racist north eventually leading to mass 
change authorized by the Brown decision. To achieve this ruling, attorneys Charles Hamilton 
Houston and Thurgood Marshall utilized racial realism and applied it to the field of education. 
“Racial realism insists on both justice and truth” (Bell, 1992, p. 99). Critical race theorist Derrick 
Bell defined racial realism as not assuming a  
nonexistent racial tolerance, but boldly proclaim[ing] its commitment to racial justice 
through the working of a marketplace that recognizes and seeks to balance the rights of 
our black citizens to fair treatment and no less important right of some whites… (Bell, 
1992, p. 47).   
 
To fight against such injustice and degradation, the National Association for the Advancement of 
Colored People (NAACP) established the Legal Defense and Education Fund, Inc. in 1940 with 
the goal of combating racial and fiscal discrimination across America’s public schools; and 
Attorney Thurgood Marshall acted as first-chair legal counsel in this pivotal case. Marshall 
strategically planned his method of argumentation to spark an inquiry into the validity of the 
legal precedent behind Plessy. He believed, alongside Justice Warren, that “to continue to 
educate nonwhites in inadequate and inferior schools poses a clear and present danger not just to 
minorities but to the future of entire communities” (Hill & Jones, 1993, p. 260). To reach this 
goal Marshall solicited social scientists for assessment, financial statistics, equity audits, and 
52 
 
most importantly firsthand accounts of how African American children felt about themselves, 
their community, and their learning environment. Of those to speak about how being black 
affected them, both educationally and socially, was Linda Brown.  
Following the 1896 Plessy decision every public facility in the United States converted to 
segregated facilities. Even schools in the north that were previously integrated adopted the 
legally inadequate racial sanction handed down by the United States Supreme Court. Because 
state governments were largely responsible for the financial appropriation of educational 
institutions toward the teaching of pupils, segregated institutions, no matter the racial 
composition of the schools, were supposed to have equal supplies, yet many didn’t. In addition, 
teachers were due equal pay but, this did not occur either. There were many obvious instances of 
financial discrimination in African Americans schools. They often times received meager 
amount of finances, to successfully run their schools, while their Anglo American counterparts, 
on the other hand, were generously given the majority of budgets. For instance, “Georgia in 1926 
had an average per-pupil expenditure of $36.29 for whites and $4.59 for blacks, and average 
teachers’ salaries of $97.88 per month for whites and $49.41 for blacks” (Bell, 2004, p. 15). In 
an effort to bring about true equality in the educational system, the NAACP enacted several 
programs for the equalization of teacher pay alongside school books and supplies. These 
programs excelled, but not on a grand scale that would influence legislative change. But by 
employing these statistics alongside other forms of racial analyses, Marshall was able to… “get 
the Court to hear, four school desegregation cases, which it consolidated [as] Brown v. Board of 
Education” (Bell, 2004, p. 16). Former opponent of the final Mendez holding, and Governor of 
California, Chief Justice Earl Warren believed that it was pertinent for Brown to be heard by the 
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Supreme Court because “public education had to be considered in the light of its whole 
development and its present place in American life throughout the nation” (Bell, 2004, p. 17).       
In the plaintiffs’ defense against the many injustices placed against them in the 
educational system, Marshall argued that segregation was unequal and therefore violated the 
Fourteenth Amendment rights of African American students in regards to their equal protection 
before the law. The defense believed that separating students according to their skin 
pigmentation was not only racist but also detrimental to their academic and social well-being. 
Such segregation harmed the children and provided them with many negative outlooks on how 
they viewed themselves, their culture, and the society around them. To further this point, Harry 
S. Truman’s Solicitor General stated that,  
segregation has a detrimental effect on colored children… that it affects their motivation 
to learn… and it has a tendency to retard their educational and mental development and 
to deprive them of benefits they would receive in an integrated school system (Green, 
2004, p. 272).  
 
In addition, Marshall set out to prove to the Court that segregation and Jim Crow laws were 
never created to equalize races but were established, on the other hand, to scrutinize and further 
demean a minority group, thereby placing them in a position to prevent any form of success. To 
African Americans, segregation removed any chance of ever being seen as an equal alongside 
their Anglo American counterparts. It automatically provided emotions of self-doubt about ones 
internal worth and pity for being who they were. Segregation left a conscious reminder to 
African Americans that they held no value in society and was not worth enough, as people, to 
live in an integrated society among their superiors.  These forms of overt discrimination and 
classism are defined by Feagin et al. (2001) as white racism. As expressed by Feagin et al. 
(2001) white racism “can be viewed as the socially organized set of practices, attitudes, and ideas 
that deny African Americans and other people of color the privileges, dignity, opportunities, 
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freedoms, and rewards that this nation offers to white Americans” (Feagin et al., 2004, p. 17). To 
prove this point, Marshall enlisted a social scientist to conduct psychological evaluations on 
children; and this innovative technique is what greatly assisted in reversing the 1896 Plessy 
decision.  
 The black community offered overwhelming support to the NAACP Legal Defense and 
Education Fund as they gathered information to present strong arguments against the barriers of 
segregation. The attorneys sought to present their case in a way that had never been done before, 
with first-hand evaluations by the work of social scientists. Kenneth Clark and Gunnar Myrdal 
evaluated the social, psychological, and educative capacity of African American children. The 
scientists asked the children simple questions such as, Which doll is pretty? Which doll is stupid, 
and the children were asked to point to the doll that possessed the characteristics provided in 
each question. Almost overwhelmingly, when asked which dolls were mean, stupid, ugly, and 
likely to be criminals, the children pointed to the African American dolls (Irons, 2002, pp. 62-
79). While, in contrast, when asked which dolls were beautiful, had nice hair, were smart, and 
most likely to succeed in life, they all agreed that the Anglo American doll possessed such traits. 
What was shocking, however, was when the social scientists asked the children to point to the 
doll that looked most like them, all of the African American children pointed to the black doll. 
This devastatingly proved to the Courts that the children were well aware of the negative 
stereotypes surrounding the African American race and, more importantly, believed them. As a 
result, such myths negatively contributed to how black children viewed not only their ethnic 
group, but also themselves and their place in society.  
When analyzing the effectiveness of such testimonies, it was cited by Ramos (2004) that,  
 
the expert testimony of psychologists, historians, and sociologists played an important 
role in influencing the Supreme Court’s interpretation that segregation had long-lasting 
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damaging effects on African American children and therefore violated their equal 
protection clause guaranteed in the Fourteenth Amendment. 
 
For instance, Clark, called as an expert witness by Marshall, testified that “segregation created a 
sense of inferiority in black children because it taught them they were second-class citizens” 
(Ramos, 2004, p. 253). It has been noted that “…because of the psychological harm caused by 
compulsory segregation the black children received an inferior educational opportunity as 
compared with that received by white children” (Bruno, 1972, p. 48). This stands as another 
classic example of “…the national propensity to use educational policy to help resolve deep-
seated social ills- in this case, racial segregation in American society” (Owen, 1974, p. 5). 
 In addition, it was noted that although white Americans may be unaware as to the details 
of the effect segregation has on black Americans, they were well aware that it had some sort of 
negative impact on them. Therefore, Derrick Bell wrote that “knowing is the key to racism’s 
greatest value to individual whites and their interest in maintaining the racial status quo” (Bell, 
1992, p. 151). So, to subliminally change the minds of the Supreme Court, the NAACP sought to 
use interest convergence with the hope that white Americans would realize their racial downfalls 
and wish to correct them. By successfully using interest convergence as a strategic measure, it 
was evident that this form of learned racism had a negative impact on African American 
children; and this feeling merely evolved overtime to African Americans believing they were 
insignificant and worthless. In fact, when presenting their final decision in the matter of Brown v. 
Board, the United States Supreme Court upheld the belief that,  
to separate [blacks] from others of similar age and qualifications solely because of their 
race generates a feeling of inferiority as to their status in the community that may affect 
their hearts and minds in a way unlikely ever to be undone (Bell, 2004, p. 17).    
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On May 17, 1954 the United States Supreme Court presented to the world its holding in 
the matter of Brown v. Board of Education. Speaking on behalf of the entire Supreme Court, 
Chief Justice Earl Warren delivered their ruling and declared that “in the field of public 
education the doctrine of ‘separate but equal’ has no place. The Court simply stated that, 
‘separate educational facilities are inherently unequal” (Kauper, 1954, p. 1147-1148). This ruling 
was based on the realization and acknowledgement that previous legislation allowed school 
authorities to stigmatize and separate minors according to their ethnic and racial makeup thereby 
disregarding their constitutional rights which called for equal protection and ultimately equal 
treatment before the law. Chief Justice Warren, however, was well aware of this violation. As 
explained by Ramos (2004), Warren knew that segregation “stigmatized minority children, 
creating a sense of inferiority, from his experience with the Mendez case, and the testimony of 
social scientists…no doubt also reinforced his view that segregation perpetuated the idea of 
racial or ethnic inferiority.” As a result, this ruling thereby overruled the 1896 verdict of Plessy 
v. Ferguson and instead required, under federal law that all public schools integrate. However, 
“rejecting the NAACP’s requests that desegregation be ordered immediately, the Court opted for 
a procedure that would permit each lower court to resolve for itself the administrative and 
academic problems presented by compliance” (Bell, 2004, p. 18). But, because the Court never 
specified when school districts were to integrate, many ignored the original ruling and instead 
maintained segregated facilities, white power and authority for an extended period of time.  
In such, the Court reviewed the effect of segregation on society one year later only to find 
that over ninety-nine percent of the country was still operating under segregation sanctions. 
Therefore they reissued a ruling in Brown, known as Brown II thereby calling for public school 
districts to integrate their institutions with all deliberate speed. However, critical race theorist 
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Derrick Bell asserted the delay in integration and the Brown II follow-up was required “…not 
only to permit time for the major changes required in Southern school policies, but also…to 
enable accommodation to school integration which ran counter to the views and strong emotions 
of most Southern whites” (Bell, 1992, p. 50). Many felt they were not ready for such an 
adjustment. In fact, the majority of metropolitan cites, did not desegregate for a minimum of ten 
years post Brown. Even with interest convergence, though, school desegregation generated a host 
of backlashes. “It can be said, and accurately so, that school districts simply ignored the 
decision” (Noblit & Mendez, 2008, p.2). Particularly, when assessing the evolution of growth in 
society from a segregated way of being to integrated, in 1964, “…only 1% of Black students in 
the ‘old Confederate’ states attended school with White children” (Green, 2004, p. 274).                                       
 For instance, to combat this blatant failure by officials to respect the federal law set into 
place by the Supreme Judicial Court of the United States, President Dwight D. Eisenhower 
ordered the National Guard to assist in the act of desegregating Central High School in Little 
Rock, Arkansas. This was an attempt to promptly integrate the school system both there and 
nationwide. Thus the Little Rock Nine, as they were called, were allowed to enter the once all-
white school to be educated under feelings of scrutiny, adversity, and discouragement. The 
Arkansas Democrat believed that the South had “been given a chance to proceed in its own way 
toward the resolution of this difficult social problem within the limits imposed by the new [italics 
added] interpretation of the Fourteenth Amendment” (Baer, 2008, p. 63). However, it has been 
viewed by some historians, such as Kilpatrick and Baer, that “when the nine Justices of the 
Supreme Court decided Brown as they had, they amended the Constitution; something they had 
no authority to do" (Baer, 2008, p. 66).  
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The Brown v. Board of Education decision has been a heated topic of debate since Brown 
I and Brown II were decided in 1954-1955. Many schools successfully provided students of all 
races and ethnic groups with equal equity within their schools. However, other school districts 
throughout the country, in contrast, are still widely segregated. So, to combat the reversal of 
times, and to stop resegregation, certain school districts created and implemented innovative 
programs that would assist them in maintaining a diverse ethnic composition per school within 
their district. Yet, these programs, often times known as equity and diversity initiatives, have 
recently been debated in the courts for violating their pupils’ equal protection clause of the 
Fourteenth Amendment. Of those cases is Louisville and Seattle (2007).   
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Chapter IX 
 
How Times Change: Louisville & Seattle (2007) 
 
The Jefferson County Board of Education, located in the city of Louisville, Kentucky, 
was under a federal desegregation court order following Brown. This court order was delivered 
to the school district to work actively in desegregating its schools. But, although the 
desegregation order was scheduled to end in 2000, parents in the community believed that the 
goal of integration had not been fully met. They therefore passed a concurrent bill to “voluntarily 
integrate [their schools]” (NAACP Legal Defense and Education Fund, Inc., 2007, 
www.naacpldf.org). This bill allowed elementary students, after being assigned to their 
neighborhood school, to request a transfer to another clustering elementary within the district. 
Assignment consideration, however, was based on racial identification but only when schools 
were reaching maximum capacity. The result of the Louisville plan was a huge success and 
school districts maintained, and improved, their integration measures. As a result, in 2001 the 
Sixth Circuit Federal District Court concluded that, “Louisville’s system provided a flexible use 
of race when evaluated in light of the differences between the interests in university admissions 
and public school assignments” (Harvard Law Review, 2005, p. 1393). However, this decision 
stood to be contested because many believed that such initiatives caused backlash with many 
black students being clustered to “low-performing white schools” (Richardson, 2007, p. 28). 
Therefore, this decision by the federal district court was eventually reviewed, after appeals, to 
the United States Supreme Court known as Meredith v. Jefferson County Board of Education. 
However, to the masses of legislative and policy analysts, this case is commonly referred to as 
Louisville.  
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In addition, a school district in Seattle, Washington was also seeking to take proactive 
measures towards creating a racially integrated school district. The 2001-2002 Seattle Plan was 
similar to Louisville’s in the regard that both aimed to racially balance their educational 
institutions; however, the criteria used by Seattle was unacceptable in the eyes of the law, as 
detailed in the 2007 Supreme Court holding. Seattle School District No. 1 employed an 
assignment program for its high schools. In this plan,  
students entering ninth grade were able to choose any three of Seattle’s ten high schools, 
and rank them in order of preference. If more students ranked a given high school first 
than there were spaces available at that school, the school district applied a series of 
‘tiebreakers’ to determine student assignment (NAACP Legal Defense and Education 
Fund, Inc., 2007, www.naacpldf.org).  
 
Because five of the ten high schools were oversubscribed, some pupils were not approved to 
attend their first-choice school. While spaces were limited, the school board determined where 
students would best fit within the makeup of the district based on three factors.  
First, the district gave preferential treatment to students requesting to attend schools their 
older sibling was currently attending. In addition, students that did not receive admittance into 
their first-choice school were often times placed in the facility that was closest to their home 
residence. And finally, minority students were often times granted admittance to high schools 
that lacked a racial balance. This was done as a racial equity appraisal to maintain integration 
and prevent de jure segregation within the school district. Many residential neighborhoods were 
racially segregated but the school district aimed to be racially inclusive. Although approximately 
80.3% of the three thousand ninth graders attended their first-choice school, and others attended 
their second and third choices, some parents became enraged when their children were denied 
admittance to their first-choice high schools on account of being white. The racial tiebreaker did 
not overly affect school placement. In fact, without racial identity being a factor in the Seattle 
61 
 
Plan, 80.4% of ninth graders would have been provided entrance into their first-choice school. In 
addition, the rewards of attending an ethnically diverse school were numerous. However, many 
Anglo American parents felt as if their children were being slighted, if not admitted to their first-
choice school, and therefore a suit was filed by Parents Involved in Community Schools v. 
Seattle School District No. 1.    
When originally hearing the case, “the United States District Court for the Western 
District of Washington granted summary judgment in favor of the school district” (Harvard Law 
Review, 2005, p. 1388). Like Brown, the school district provided expert testimony to speak on 
the benefits of integrated school systems such as improved academic aptitude and cognitive 
ability. Following the plaintiffs and prosecutions presentations, the court analyzed all evidence 
presented and reached a decision. They based their holding on whether the district met strict 
scrutiny requirements. The court therefore determined that Seattle School District No. 1 not only 
took preventable steps in resolving de facto segregation, but they also promoted a sense of racial 
diversity and inclusion, thereby establishing strict scrutiny. “This finding, combined with the 
flexible features of the plan and its minimal harm to any student, led the court to conclude that 
the plan was narrowly tailored” (Harvard Law Review, 2005, p. 1388). The use of race, as 
established by the Supreme Court, must always be narrowly tailored and meet specific 
requirements. Of those are, “…the absence of quotas, the flexibility to evaluate all pertinent 
diversity characteristics… the earnest consideration of race-neutral alternatives…and the 
inclusion of time limits” (Harvard Law Review, 2005, p. 1389). In such, the district court upheld 
Seattle’s Plan. However, much controversy, and differences of opinion regarding whether the 
school district was narrowly tailoring its placement requirements, caused the concerned parents 
to appeal the courts’ ruling to the United States Supreme Court of Appeals.  
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In their decision, the Ninth Circuit Court disregarded the milestone set by Brown and 
instead ruled that race should not be a factor in the admissions process for school districting 
being that it “…violated students’ Fourteenth Amendment right and thus, these plans were 
unconstitutional” (Wells and Frankenberg, 2008, pp. 4-13). The Court believed that a school 
district did not possess the authority to require students to integrate, although this is exactly what 
the Brown decision did fifty years prior. As noted by Richardson (2007), “the Supreme Court 
found race-based school assignment plans implemented in Louisville, Kentucky, and Seattle 
unconstitutional.” They also believed that the plan failed to properly integrate its students 
because it was flawed; and as a result was “virtually indistinguishable from a pure racial quota” 
(Harvard Law review, 2005, p. 1389). The Ninth Circuit therefore believed that other alternatives 
should have been provided to community members but because they weren’t, strict scrutiny was 
not established nor was the plan narrowly tailored.  
Yet, though finding the district as failing to narrowly tailor their racial biases, the Court 
failed to provide any reasonable alternative that would pass their own strict scrutiny guidelines, 
as well as, successfully fulfill the wishes and goals set by the district. “Chief Justice [John] 
Roberts [further specified that] the way to stop discriminating on the basis of race is to stop 
discriminating on the basis of race” (Richardson, 2007, p. 28). This comment, though seemingly 
ambiguous, has detrimentally impacted the work of Brown as well as all other integration 
initiatives since. Roberts intended on the Court to discontinue the importance of racial diversity 
programs in America; however much more work is required. In opposition to this view, Judge 
Graber penned a dissenting opinion. Noted in the Harvard Law Review (2005), Graber 
emphasized that not only was the Seattle Plan narrowly tailored to meet the needs of all racial 
groups within the school district, but it also “…ensured diversity and [the elimination of] de 
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facto segregation.” Therefore, after reviewing these landmark Supreme Court cases, it is both 
obvious and enlightening that one’s Fourteenth Amendment right is only interpreted regarding 
the specific time period they are presently in, rather than what the Thirty-Ninth Congress 
actually intended for its meaning and implementation in 1868. But, when reflecting on how 
much the American educational institution has changed over the years, it is important to note 
that, “whether voluntary desegregation is theoretically dead in the public school context or 
merely practically forbidden will not matter to public school children who are forced to attend 
resegregated schools” (Harvard Law Review, 2005, p. 1394). Yet, though W.E.B. DuBois stated 
centuries ago, as noted by Derrick Bell in his dissenting opinion of What Brown Should Have 
Said, “Negro children need neither segregated schools nor mixed schools, what they need is 
education” there has been a continued debate on what learning conditions work best when 
deciding on how to educate not only black children, but all children. (Bell, 2001, p. 187).             
However, after critically analyzing the Fourteenth Amendment, it is my understanding 
that racial integration, inclusion, or assimilation had nothing to do with the Equal Protection 
Clause of the Fourteenth Amendment in the United States Constitution. Concurrently, I believe, 
after reading and interpreting the Fourteenth Amendment that the framers did not intend on 
causing desegregation in education. If anything, they simply wanted to allow African Americans 
the opportunity and the resources to house their own schools and subsequently, educate their 
own people. They sought out to establish “equality of treatment before the law” (Anderson & 
Moss, 1991, p. 19). Nevertheless, when reviewing the effects of evolving from a segregated to a 
desegregated society, Ted Gordon stated, as noted by Nicole Marie Richardson, that,  
diversity in the classroom is a worthy goal, but not to the sacrifice of educational 
outcome…Racially isolated black schools can achieve the same success as white schools 
if resources are distributed equally, class sizes are reduced, and teacher income is 
increased (Richardson, 2007, p. 28).  
64 
 
 
The Fourteenth Amendment’s equal protection clause forbids states “to deny to any 
person within its jurisdiction equal protections of the law” (La Noue, 2008, p. 305). In short, 
most of the Congressmen who voted for the Fourteenth Amendment, and the states that ratified 
it, probably did not intend to outlaw state-enforced racial segregation.  
But the terms of the amendment, as we have seen, are broad and vague; and when the 
Supreme Court outgrew the sociology of the nineteenth century, it began to discover new 
meaning in the loose phrase ‘equal protection of the laws’ (Stampp, 1965, p. 139).  
 
And, although Justice Harlan believed that “our Constitution is color-blind, and neither 
knows nor tolerates classes among citizens” this has been widely contested (Kauper, 1954, p. 
1158). For instance, historian James D. Anderson so noted that, on the contrary, the Thirty-Ninth 
Congress was, “…very much a race-conscious generation, one that took race and color into 
account in all their debates about citizenship and equal rights and ultimately encoded both benign 
and malignant racial classifications into Reconstruction legislation” (Anderson, 2007, p. 8). 
Furthermore, Derrick Bell also eloquently cited that, “the hypocrisy so apparent in the claims of 
a color-blind society illustrate the harsh and disconcerting truth about racial progress” (Bell, 
2004, p. 187). While Feagin et al. (2001) wrote when assessing the Constitution, that, “the 
Constitution and most of its white interpreters have always been color cognizant.” If the United 
States Congress and Supreme Court are not willing to acknowledge racism, as well as the impact 
it had on history and how it affects us today, we will cease to grow progressively on one accord. 
Until that day comes, racism, though subliminal, will continue to exist.  
The opportunities are endless, and equal protection of the law is a constitutional 
amendment. When envisioning what it would be like to live in a society, free from the shackles 
of social and racial oppression, Cain stated at the end of his eloquent speech on social liberation, 
that “…all we ask for is equal laws, equal legislation, and equal rights throughout the length and 
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breadth of this land” (Johannsen, 1970, p. 171). “…The right to equal protection is a personal 
right” (Kauper, 1954, p. 1156). However, it is the responsibility of the individual to ensure that 
their life, liberty, and property are not infringed upon without due process of law. It is also the 
individuals’ responsibility to be resourceful in order to become a success. Yet, in reality, 
“…much like the reconstruction generation, we are constrained primarily by our own sense of 
social justice and our understanding of the ways in which racial discrimination and subordination 
have shaped the society in which we live today” (Anderson, 2007, p. 8). Just as life, liberty, and 
property were endowed as inalienable rights of man, so too was the Equal Protection Clause of 
the Fourteenth Amendment.    
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Chapter X 
Results and Recommendations 
After engaging in extensive research, it is evident that the Fourteenth Amendment of the 
United States will continue to be controversial in American government due to its ambiguity. 
However, this could be combated if there was a clear and concise amendment, to be added to the 
United States Constitution. This amendment should state the definition of equality for civil rights 
for all American citizens. Similarly, the 1964 Civil Rights Act’s Title VI states, “No person in 
the United States shall on the ground of race…be denied the benefits of, or be subjected to 
discrimination under any program or activity receiving Federal financial assistance” (La Noue, 
2008, p. 305). The Civil Rights Act of 1964 also allows persons of color to enjoy the same 
benefits and accommodations like their Anglo American counterparts in parks and recreation, 
marriage, transportation, housing facilities, and retail entities, amongst other things. This Act 
“officially banned discrimination in all places of public accommodation… however, several 
decades later this nation is not close to eradicating racial discrimination in its [schools] or many 
other types of public accommodations” (Feagin et al., 2001, p. 87).    
Since the Civil Rights Act of 1964 is pertinent to the daily functions of every African 
American, as well as members of other minority racial groups, it is imperative that it be 
permanently added to the United States Constitution. Furthermore, the Voting Rights Acts of 
1965 grants African Americans the right to vote, if the state governments disenfranchise them 
based on factors such as race or color. Therefore, it is essential that this Act be added to the 
United States Constitution to permanently grant them this civic duty. In order to achieve this, the 
Civil Rights Act of 1964 and the Voting Rights Act of 1965 should be amended.  
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These two acts, which guarantee all African American citizens the right to vote in 
addition to equality of service in restaurants, theaters, parks and recreation, marriage, and 
transportation, among other things,  are not permanent civil liberties. The United States currently 
allows African Americans the opportunity to enjoy these things, which are often thought to be 
inalienable rights. However, allowances such as these did not begin until 1964. Furthermore, 
Acts of any kind, which are created by the United States Congress, are simply temporary 
bandages in order to remedy a problem. Acts, as a result, are not permanent and subsequently 
have to be voted upon for renewal purposes every few years if the congress deems it necessary to 
maintain in American law.  
Whether color lines are to be drawn in legislation, whether race is to be a factor in the 
enjoyment or rights and privileges, whether a minority race can achieve full equality of 
right despite legally compelled segregation-these are questions which in their range and 
impact transcend the boundary of local interest and compel recognition as national 
problems (Kauper, 1954, p. 1157).  
 
And racism, as long as it exists, is a national problem. In concurring with Hill & Jones (1993), I 
too believe that “we must again confront the task of opening up real opportunities across color 
divisions.” We must take an uncharismatic look at racism and understand it for what it is, 
because only then will we be able to positively change how we view ourselves, and one another, 
in society. Until then, “white racism not only destroys communities of color…but also works to 
demolish human dreams of a better society and better future for all. Racism distorts human 
vision and limits human possibilities” (Feagin et al., 2001, p. 240). To combat such racial 
disparities, we should continue to look to the field of public education, as the initiator for change, 
as we have done so for the past two centuries.    
Therefore, it is my recommendation that the United States Congress amend the Civil 
Rights Act of 1964 and the Voting Rights Act of 1965. This should be done by editing the 
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proposed Equal Rights Amendment and incorporating equality for civil rights regardless of one’s 
race, color, or sex into the amendment.  Therefore, section 1 of the Equal Rights Amendment 
should read as such: Equality of rights under the law shall not be denied or abridged by the 
United States or by any state on account of [race or sex]. Furthermore, the Equal Rights 
Amendment would grant all ethnicities the same civil liberties as enjoyed by their Anglo 
American counterparts. As a result, no one would be discriminated against because of their race, 
color, or sex and everyone would, subsequently, be seen as the same before the eyes of the law. 
Plainly stated, “equality and justice frame the possibilities of freedom, and greater freedom 
becomes attainable only when people are united and believe injustice anywhere is a threat to 
justice everywhere” (Feagin et al., 2001, pp. 143-144).   
 
Implications for Further Research 
 
It is imperative that further research is done on the misinterpretation of the Fourteenth 
Amendment and its effects on American society. In the past, various cases have sighted a 
violation of the equal protection clause within the Fourteenth Amendment for their bases for 
filing a complaint. However, there have been multiple interpretations by Supreme Court Justices 
and thus, the confusion continued. For instance, the controversial case of Louisville and Seattle 
(2007) was based on the equal protection clause of the Fourteenth Amendment. School districts 
were using racial and ethnic makeup, as well as housing locations, as factors for providing 
schools with a greater sense of diversity. As a result, parents sued the school district claiming 
that their children’s equal protection right of the Fourteenth Amendment had been violated.  
 The Fourteenth Amendment not only effects the education, but also the social well-being 
and economic status of the African American community. In order to fully understand the 
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Fourteenth Amendment and its implications on African Americans, further research is not only 
suggested but is required. It is my hope that by engaging in extensive research, a proposal will be 
written for the United States Congress to consider. This proposal will offer Congress the 
opportunity to amend the United States Constitution in order to provide every citizen, regardless 
of one’s color, race or sex, civil equality before the law.  
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Appendix A  
 
Research Terms 
 
 Reconstruction Era:  (1865-1877) The years following the American Civil War  
when Union and Confederate states were rejoining as one nation to build a new form of 
government without the foundation of legal slavery.  
 
 14th Amendment:  Known as a “Reconstruction Act”, the 14th Amendment was  
written in four sections, with primary focus on the first section. Section 1 grants 
citizenship to all persons born or naturalized in the United States, due process of the law, 
and equal protection of the law.  
 
 Equal Protection Clause:  Portion of the Fourteenth Amendment to the U.S. Constitution 
that prohibits discrimination by state government institutions. The clause grants all 
people "equal protection of the laws," which means that the states must  
apply the law equally regardless of someone’s race or color.  
 
 Persons:  born or naturalized in the United States, and subject to the jurisdiction thereof, 
are citizens of the United States and of the State wherein they reside. 
 
 Black Codes:  Following the end of legal slavery in America, white Southerners created 
laws and rules in order to restrict the freedom and movement of freed slaves.  
 
 Freedman’s Bureau:  Established by Congress on March 3, 1865. The bureau was created 
in order to assist African American in their transition as newly emancipated persons. This 
organization provided food, health, housing, and educational services to thousands of 
needy Blacks as well as dependent White Americans.  
 
 Color-blind:  The act of disregarding race or color as a factor for citizenship or equal 
protection of the law when creating the 14th Amendment 
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